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The Lord Prei^ident. — The serious and iiiipoi-tant ques- 
tions which are now to tleteimine have arisen in the course 
of the Li(]uidation of the City of Glasgow Bank. 

On tlie 13th November 1880, the Liquidators presented to 
the Com t a Note, under the authority of the 165th section 
of the Companies Act 1862, in M'hich they claim from Mr 
William Maekinnon, a director of the Bank from 1858 till 
1870, the sum of £311,666, 16s. 9d., paid away to the share- 
holders as dividends between 1858 and 1870, on the recom- 
mendation of the directors, including the Respondent Mac- 
kinnon, on the gi'ound that this sum did not represent profits 
earned, but was, in effect, paid out of the capital of the 
Bank. 
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If this chai'ge be proved, it certainly amounts to a breach 
of tlie Bank's contract by those who were appointed to ad- 
minister its affairs, and, independently of special contract, it 
would be at common law a rrross breach of trust. 

It is nut a diarge of negligence-, or failure in duty; tlie 
fact alleged is an overt act of misapplication of a large por- 
tion of tlie Bank's capital, done know ingly and wilfully. 

But an allegation, that dividends have been paid out of 
capital, may be either a very simple act of misfeasance, easily 
proved as matter of fact, or it may be only an inference in 
fact from complicated and continuous transactions stretching 
over a long course of years, and capable of being constraed 
and judged of only by the ai)i)licatiou of commercial and 
actuarial knowledge and skill. That the present case belongs 
to the latter, and not the former of these categories, may 
be iiresumed from the almost un])recedented bulk and variety 
of the evidence laid before the Court. 

The taak of analysing and digesting this evidence has 
necessarily occiipied a long time. But the results of our 
deliberations may, I think, be stated within a comparatively 
short space. 

In 1S.56 Mr William Gemmel had accpiired from an Ameri- 
can Railroad Company, called the Racine and Mississippi 
Railway Company, a number of bonds for SlOOO e;ich, M-hich 
wore a tii-st charge on the line, itcaring S ])er cent, interest, 
having a currency of about thii-ty yeai^s, with a provision of 
a sinking fiuid of li jier cent, to be set aside ainanally to 
reduce the principal. 

The Bank agreed to make, and did make, advances on the 
security of these Ijonds, and certain other .stocks belonging 
to Mr (iemmel, or other parties for whom he acted, in 1858 
and 1857. 

On the nth November 1857 tlic Bank stopped payment, 
and ilid not resume business till the :Ust December there- 
after. At this date the advances made by the Bank on the 
securities above-mentioned amounted to £117,608. The 
railway bonds held in security for this advance were of the 
nominal value of ,£134,000. 

Up to tliis time the Respondeut, though a shareholder of 
the Bank, had never been a director, or been concerned in 
any way in the management of its affaira. But an Investi- 
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gation Committee having been a])i)oiiited, comijosed partly 
of shareholdei's, and pai'tly of merchants and aceouutanta 
unconnected wth the Bank, Mr Mackinnon was about the 
isame time named a member of a Sharehoklera' Committee, 
who were to co-ojierate with IIil' dircftoi's. The Investiga- 
tion Connnittee made a full ini[uir\' into the affairs of the 
Bank, antl its financial condition at the time (jf its stoppage ; 
and, at a meeting of shareholders cm the stii of December 
1857; their rei»ort. was eonsiderfd. tlie result being a resolu- 
tion lu resuuie liusiuess. 

Till' l!rs|iuiiiirii( tluis heeaiiie ai'ijiiainted with the way in 
wliieli tlir ,idv;nL(v of tl I7.(in() had lieeu made, and with'the 
nature of the seeiiritiefi held for the same. But neither in 
the Report of tlie Committee of Investigation, nor at the 
meeting of shareholder, was doubt expressed as to the pro- 
]iriety of the advance, or the sufficiency of tlie securities. 

The bonds already mentioneil extruded over the part of 
the railroad whicli was linislied fniiii IJai-iin' lo Beloit. But 
in February 1858, after resnniiug iju^iuess, tlie Bank made 
farther advances on the security of bonds of 1000 dollai's 
each, over a farther portion of tlie line which had then been 
constiTJcted. 

Both sets i_if bonds were ;i first ciuir^i' uu the railway, and 
the bonds, witli their enu|"ius. I'uiiiislied security (such 
a« it was) till* the interesi as well as for the principal 
advanced. 

As to the estimated value of these securities, it is enough 
to say at present, that the Railway Company were in great 
embai'rassment, in consequence of the depression caused by 
the war between the Northern and SoiithoriL States, and 
were not in a condition to pay the interest iis it accrued due. 
But if the line afforded a good idtimate security for tlie prin- 
cipal and interest of the whole bonds issued by the Railway 
Company, which were a tiret chai-i;-e. the Miin-i)ayment of 
interest was. in jiractical effect, nothing else than an addi- 
tiouiil a(l\aiii-[' llu 1 Inuk on secunty. 

The hauk hail ;l,::i-iiIs in New York named Irvin & Com- 
pany, who .seem tu ha\ e been peisous of high character, and 
who, in theij" coirespondence with the manager, while admit- 
ting the impos-sibility of realising duiing the war, gave a 
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confident opinion as to tlie iiltinia.te sufficiency of the securi- 
ties for both principiil and interest. 

It was in these eireumstanees that the Respondent became 
a dii'ector of the Bank in Jnly 1S58 ; and the fii-st overt act 
of misfeasance charged against Iiim is, tliat lie, as a director, 
signed the balance-slieet of 1859, to lie submitted to the 
sliareholdei-s at the annnid meeting of that year. 

The financial year of tlie Bank ciuied in June 1859, and 
the interest due on tlie Atneric/au railway sofuntics, amount- 
ing to £7552 for the year, wa,s aiided to tlie amount of the 
debt in the Bank books at that date, and was carried to the 
credit of tiie Profit and Loss Account, The result, of eoui-se, 
of the oiieration was, to increase to tiiat extent the balance 
of profit for tlie year appearing in the balance-sheet. 

The contention of the Liquidatoi-s is, that the interest for 
the year, £7552, not ha^'ing been received, was not profit, 
and the dividend of the year was to that extent paid out of 
■capital. 

But if no dividend coidd be i>aid except out of cash 
in hand or in Bank, representing profits or interest actually 
received, it is obvious that the business nf such a Company 
could not be piuetically carried on ; ami the existing share- 
Itolders of the Company would have good reason to complain, 
that they were deprived of their Just share of the profits of 
the concern actually earned and well secured, because these 
]}rofit8 could not be converted into cash before the balance- 
sheet of the year was struck. 

When profits have been earned and not paid, but invested 
on undtiubted secuiity, and these profits have been carried 
to thu cii'dit <if the Profit and Loss Account, and a dividend 
declaix'd and piiid out of the balance of profits thus obtained, 
it is no doubt tine, in a literal sense, that the dividend is 
to the extent of these unpaid profits jiaid out of capital; 
because the Company not ]ia\ing cash to represent these 
earned and secured profits, must find the money to pay the 
dividend elsewhere; and they can find it mnvhere except by 
applying to the pui-pose cash which forms part of the 
floating balance of capital. But if the ini])aid profits are 
fully secured, they become a part of the cajjital of the Com- 
])any, as a surrogaiwin for the cash of equal amount taken from 
the floating capital and paid as dividend; and thus the 
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capital is not diminished, but a cei'taiii part of the floatiug 
balance of capital becomes iuvested in the seciu-lties which 
tlie Company hold for the earned but unpaid pi'ofits in 
question. 

From this it seems to me to follow, that in order to convict 
tlie directors of this Company of paying a dividend out of capi- 
tal in 1859, it is necessary to prove not merely (1) that they 
knew that the interest on the American railway investment 
though due was not paid, and (2) that it was bi'ought to 
the credit of proiit and loss, and so divided as cleai' proiit; 
but also (3) that tliey had not reasonable ground for believ- 
ing, that the interest was well secured and would ultimately 
be recovered. 

If they had reasonable gi-ouiul for wj believing, they acted 
in good faith, and so cannot be said to iiave coniniitted a 
bi'eacb of trust ; for while it is tiie duty of directors to act 
veiy cautiously in estimating the securities which they hold, 
they ai-e necessarily left, by the very natui'e of theii- office, to 
exercise their own judgment and discretion in making such 
estimate. They owe to the Company an obligation to leave 
a safe margin in striking the balance of profit and loss, so as 
not to endanger its financial position. But they are equally 
bound to have a due regard to the interests of the individuals 
who for the time are the holdei's of the stuck of tlie Company, 
and to whom they ai'e under an honourable, if not also a legal 
obhgation, to pay such a dividend fis in theu' opinion may 
fairly be paid out of the profits, consistently with the finajicial 
well-being of tlie Company, 

If, indeed, it could be shewn that, when tlic Respondent and 
tile other dk'ectors recomniciideil the diviflund of 18.')9, they 
were in the knowledg'e that the securities wliic-li they held for 
the outstanding and unpaid interrsi \vv\v truly iithI substan- 
tially unsound, and such as wnuld nut liaM' licni w\\vt\ un by 
prudent mercantile men in the i]iaii;i,i;riiiriil ol' their own 
affairs, I should not think it by any jueans ii sufticient defence 
of wliat they did, that the securities were nominally of 
sufiicient value. 1 should regret extremely, if the opinion I 
express could be construed to Justify directoi-s in treating 
such a matter liglttly or negligently. But ou a full considera- 
tion of the evidence. I am satisfied that, in the jiresent case. 



6 

tlie directors acted not oiily in good faith, but with fair and 
i-easouable grounds for the judgment which they fonned. 

I liave hitherto conliued my attention to the conduct of the 
directoi-s in 1859 {the tiret year of tlie Respondent's official 
responsibility), because it conduces to simplicity and cleai-ness 
to state the principles, on which I think this case must be 
decided, as applicable to one period and one act of alleged 
uiisfeaaance. But it is of coui-se necessary to have regard to 
the whole conduct of the directors fi-om that year down to 
IS7() (when the Respondent resigned), to determine whether 
tlie considerations which seem to me to justify the I'eeom- 
mendation of the dividend of 1859 are equally applicable to 
the varied condition of the Anierican securities during the 
wiibsequent yeai-s. 

If, however, I should attempt to give a detailed ajitl con- 
nected history of the American railroad, and the relations of 
tlie Bank to its concerns and pixapects, during the whole years 
of the Respondent's official eonneetiou with the Bank, I should 
necessarily exceed, to an enormous and unjustifiable extent, 
the reasonable and usual limits of a judicial opinion. I can 
uiily therefore undertake to state the results of a cai-efiil study 
of the whole evidence. 

I give 110 opinion as to the wisdom or prudence of the 
original advances made by the Bank on the security of the 
railway bonds, for two reasons — (1.) Because the Respondent 
was not a du-ector when they were made, but took them up 
on his joining the du-ection a« an mvestment, to which no 
objection had been made by the Committee of Investigation, 
or by the shareholders when their attention was called to the 
nnitter, during the temporaiysuspensiou of the Bank's business 
in 1857 ; and (2.) Because the wisdom or prudence of such 
iuA^estments generally must be judged of by peraons of 
mercantile, rather than of legal knowledge and experience, 
and I cannot find that there is any such concim-ence of opinion 
in the evidence, as could lead me to iiold that the original 
i(i\'estment must be condemned an exceptionally unwise and 
iniiirudent. 

(.)ne salient jioint in the case is, that in progress of time 
the Bank's interest in the Railway, and tlie amount of money 
that they embarked on the faith of its ultimate jn'o^sperity 
and success, increased fi-om £117,000 to £905,000 (including 
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however, the unpaid and accumulated interest) during the 
Respondent's connection with the direction ; and this, on 
a superficial consi<lei'ation of the history of the case, has 
imdoubtetlly a good deal of the appearance of wliat is 
colloquially called throwing good money after bad. But I 
am satisfied that would be a rasli and unjust coiicluHion, if it 
be true, as the Resjrondent contends, that the sum of the 
Company's capital which he left invested in the American 
Railway's securities, wlien he resigned as a director in 1 870, 
was well secured. -\t that date the figiu'es stood thus : — The 
total amount of principal anil interest due to the Bank was 
c!;9()5,166. The nouiiiiEil anioitnt of the securities held for 
this debt was .€974,800, leaving a margin of £09,700 in favour 
of the Bank. Of coui-se, evei-ything depended on the real 
value of the securities. 

It has not been suggested on the part of the Liqiiidators, 
that it would have been piudent to write off the debt securefl 
on the American railways as a bail debt, either in respect of 
|)rincipal or interest, when the Respondent entered on his 
duties as a director ; and I do not understand that such a 
proceeding would, in the view of the Liquidators, liave been 
justifiable at any time between 1858 and 1870. If such a 
course had been adopted, the directors would, as a necessary 
consequence, have cuased to t;ike any steps for improving 
their position as creditors in tlie I'ailway bonds, or even to 
expend any money in watching over tfieir interests as such 
creditoi's. But if this coui-se was not to be followed, then it 
must be at once apparent that, from the nature of the invest- 
ment and the financial condition of the United States at the 
time, tliis portion of the Bank's assets i-equired the most 
vigilant attention, and. if necessaiy, the expenditure of more 
money, in the hope of tiding over difficult and embanassLng 
times. 

It very soon became clear that, unless the directors were 
prepareil to encounter the loss of their atlvanees of £117,000, 
with accruing interest, they must make up their miiuls to 
' nurse the line,' i.e., they must advance more money to enable 
the railroa^l to be completed to such an extent as to connect 
Lake Michigan with the Mississippi, A\'ithout which it could 
not ultimately prove a paying concern. They had also to 
prevent or discourage damaging competition, and to get the 
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iiiaiifigeuient of the line out of incompetent aiitl imtmst- 
wortliy hands. 

In the course of all these complicated ]>roceeclings, they bad 
tlie constant advice and assistance of Messrs Irvin, of New- 
York, whose correspondence proves them ttj hfi\"e been per- 
sons of large experience and capacity in dealing with sucli 
affairs, and they had a special agent, Mr Thomson, who was 
on the spot, and who, if somewhat sanguine, was also a 
very energetic and able man. 

The whole money advanced under this advice was secured 
on substantially the same kind of securities as the Bank held 
from the beginning, and the securities obtained were always 
large enough, at least nominally, to cove I' all the overdue 
interest for the time. 

The directors had been constantly assured by their agents, 
(kii'ing the twelve yeai's in question, that their investments 
were sound, and in the end would certainly prove good both 
ffir i)rinci[ial an<l interest. 

NotH'itlistanding these assiu:ances, the directoi-s were veiy 
anxious to re;ilist' their investments, because they naturally 
felt, that their \\ :is tnn much of the Bank's funds locked up in 
one class of securities, wliich were for the time unproductive ; 
and their desire to realise was uniformly pressed on 
their agents and advisei-s in America. But here they en- 
countered a gi'eat difficulty, in consequence of the rate of ex- 
change between the United States and this country. If they 
Iiad disposed of their interests in the railways, they could not 
have obtained payment of the price except in United States 
currency, which could not be converted into gold in London 
witliunt a great loss. There is no doubt that, but for this 
eniliarrassment, they could have obtained a price, on more than 
one occasion, wliich would have repaid the whole advances, both 
])rineipal and interest, and even left a margin of gain. 

The Liquidators in argument make a great deal of this 
topic, and say that the offei's which were made are, as indi- 
cations of the value of the investments, of little account ; for 
the real value, they contend, must be measured by the amount 
of gold they could have got, as the jjroduee of the transaction, 
when the money was brought home to this country. But I 
think tliis orgnmejit is based on a fallacy. No doubt it was 
impossible, excojrt at a great loss to bring home the money 
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to this country, and it ^vonkl, of eoiii'se, have been much 
more convenient to bring it home, if the doing so had not 
been attended by wnc-li loss. But nobody supposed, that the 
very excejitional financial condition of the United States, 
fii'ising out of the war, was to be permanent, or even of any, 
very long continuance, and still less that the Government 
would become banki-upt. Now though it was impossible, 
witliont great loss, to bring home the money, it was quite 
possible to invest it in unexceptionable securities in America 
without any loss. 'Die Government securities, and particu- 
larly what weve called tlie 5.20 United States bonds might 
then be purchased at jmi*, and these bonds on maturity were 
jiayable in gold. It was a furthei' and most important re- 
commendation of sueh sefuiities, tliat the directors were by 
tlie contract of co-partnery of the Bank specially authorised) 
to invest in the ' securities and stocks of the Government of 
' Great Britain and Ireland, or of the United States of 
' America, or of foreign states.' 

The directoi-s did not accept of any of the offei-s for the 
]iurchase of their entire interest in the railways, The precise 
<.'liaracter and denomination of the securities varied from 
time to time, according to the exigencies of the i-ailways, and 
the judgment the directors formed as to the best way of 
handliiig for the time the investments which they lield. But 
in the end, i-.e., in 1^70, they held, as already mentioned, 
securities of the nominal value of i;974,000 for a debt, prin- 
cijial and interest, amoiuiting to £905,000. 

The evidence as to the real value of these securities in 
1H70 is voluminous and multifa.rious, and an examination 
of it lias left on my mind a decided impression, that, after 
many years of anxious and careful treatment of the invest- 
ments of this portion of the Bank's funds, tlie directors 
had got into comparatively smooth water, and were pos- 
sessed of a property or investment of a sound description. 

Certainly this impression is very strongly confinned by the 
undoubted fact, that in 1870 the investment began to pay 
interest, and continued to do so down to the stoppage of the 
Bank in 1878. The rate of interest indeed varied from time to 
time, but the average of the eight years was 4 per cent. 

Now, it must be i-emembered that the investment of 
J^905,000, which was thus yielding interest at 4 per cent., 
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wa,H composed not only of the money advanced by the Bank, 
but of all tlie unpaid interest at a high rate which had ac- 
crued tlue since 1856 ; aud thus this £905,000, which fonned 
in 1870 an imiDoi-tant part of the cajiital of the Bank well 
secured, included, as one of its component parts, that 
£311,000 of the Bank's capital which the Respondent is 
cliarged with having misapplied by paying it away in divi- 
dends. For while a portion of the floatuig capital in the 
form of cash or money at call, or the like, was used to enable 
the Bank to pay dividends coii'esponding to the amonnt of 
the interest due but unjiaid on the Ameiican railway securi- 
ties from 1858 to 1870, there was growing up, in precisely 
the same proportion, an addition to the capital of the Bank 
in the funn of securities for the said interest accumulated 
with the i)riiiciijal sum of the advances made ; the i-esult 
being that in 1870 the amount of the Bank's capital stood 
undiminished by the opexutioiis comi)lained of. 

In judging of the conduct of the directors timing the 
twelve years before 1870, it is also a very material circum- 
stance tliat the reserve fund provided for by the Company's 
contract liad risen in amount dm'Liig tliat period from 
£15,000 to £2()0,000. Such a fact is inconsistent with the 
idea, that the director were rashly and indiscreetly en- 
deavouring to make their dividends as large as possible, 
without due considemtion for the financial wellbeing of the 
Bank. It is alleged, no doubt, that this lai'ge reserve was 
required and would be absorbed in providing for bad debts 
of the Bank, iinconuected with the American securities. To 
this, however, it is enough to answer, that if there was such 
aii amount of iiad debts at that time, there is no reason to 
suppose that Mr Mackiiuion was made acquainted with that 
fact or was aware of it. 

Hitherto I have not inatle any distinction between the 
position and conduct of the Respondent Mr Mackinuon and 
those of the other directoi-s. But it is only fair to him to 
notice some circumstances which are peculiar to his case. 

It does not appear that he ever made use of his knowledge 
or influence as a director, to ])rocure any pecuniaiy or other 
advantage to liimself. It was tacitly admitted, in the coui-se 
of the arguments, that tiie greater part of his extensive 
banking business was done with another establishment ; that 
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any discounts which he obtained from the City Bank were in 
the ordiiiaiy couvse of business ; and that tlie Bank would 
liave been miicli benefited if he had been inthiced to give 
tliem more of his custom. 

During his tenm'e of office it ajjpeara, that the Respondent 
gave more of his time and attention to the management of 
the Bank's aflfaire than could well be expected from a man 
engaged in extensive mercantile transactions on his own 
account. In the prosecution of Ms own business he waa 
necessarily often, aud for long periods, absent. But even 
then he maintained a frequent correspondence with the 
manager, in whicli lie gave the Bank the benefit of his judg- 
ment and experience, to aid them in determining how they 
should deal with this branch, among otiiei-s. of theii- business 
and investments. 

In 1867, having seen some reason — in consequence of the 
commercial crisis of 1866 — to l>e more cautious than ever in 
handling securities of this descnption, he dissuaded his 
brother direetoi-s from continuing longer to place the unpaid 
interest to tlie credit of the Profit and Loss Account, and so 
to include it in tlie balance of profit for dividend. He was 
oveiTuled in this ; and, considering it to be a matter of 
opinion and judgment, lie acquiesced for the time, but con- 
tinned to urge his objection periodically till his resignation 
in 1870. 

It is stated in Mr Mackinnon's Auswei-s that the system of 
making large unsecured niiv.ances to du'eetora and their friends 
and pai-tnei-s, which i)rovi;d tlir ultimate ruin of the Bant, had 
not begun while lie waw :i tlirector. This has not, so far as I 
can see. been disputed either in the evidence or in tiie course 
of tlie arguments. 

For what took place after 1870 the Resi)ondent is of course 
not answerable. New directoi-s and a new manager came 
into office between that tlate and the stoppage of the Bank, 
and in this liquidation we have only too good reason to know 
that their management of the aflairs of the Bank was of the 
worst possible desciiption. 

After the liquidation commenced, we are uifoi-med tliat the 
American railway securities were disposed of by the Liquida- 
tor at a heavy loss — a loss, if I undei-stand rightly, of more 
than 25 per cent. To this the Respondent answei-s, that he 
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t-annot be iwade responsible for the results. He says truly, 
that the I'ealisitig of iissets fur tlivision among creditore is 
always a very U]ifii.ir test of the value of the assets, because 
it must to some extent be gone about hastily, anil in a neces- 
sarily unfavourable state of the market. 

But the Respondent goes fiu'ther, and contends that the 
conduct of the Liquidators, in realising these securities, has 
been such as to liberate him from all responsibility, even if he 
had been otherwise liable. 

In considering this pail; of the case, it is necessary to keep 
;U\vays in view that, wlieii the Note was presented, Mr Mac- 
kiuuon had been for ten yeai's entirely unconnected with the 
iiiauagement of the Bank; tltat for six yeai"s he had not even 
been a siiareliolder, having sold out in 1874 ; that he was in 
no way a party in tlie liquidation ; and that the tii-st notice he 
liail of the serious charges and the heavy pecuniary claim 
made against him, was the service upon him of this Note in 
November 1880, or of the i-elative Summons in June of the 
same year. 

In tlie inteiTal of moi'e than ten yeare, many important 
f\ents had taken place. In 1870 the then existing board of 
<iirectors and tlie manager took over the railway securities 
from the I'etiring directoi" as a good investment, which they 
thenceforward managed accox-ding to theii- own discretion. 
As time went on, the management of the Bank became in the 
highest degree imprudent and even criminal, and ended in 
I'uin and disaster in October 1878. Meantime, the gentleman 
who was manager of the Bank, while Mr Mackiunon was a 
tlireetor, had died : some of his co-dii'ectoi's had gone out of 
othce like liimself ; and when the crash came, and the 
liquidation commenced, the Respondent was apparently 
no more concerned than any other outside member of the 
jmblic. 

When the Note is seized upon him, he learns for the first 
time, not oidy that he is to meet a charge of breach of tnist 
going back for a period of more thau twenty yeai-s, but also 
that the secui'ities, in dealing with which the breach of trust 
is said to have been committed, have been realised by the 
Liquidatoi-s at a gi-eat sacrifice. 

The Respondent says that, if he had had notice, he would 
have been prepared to relieve the Liquidators of the securi- 
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ties, by paying them a price largely in excess of what ihey 
obtained; and he complains that he was not afforded an op- 
poi'tuuity of doing so. 

He has no occasion to say that the Liquidatoi-s, in realising 
at a sacrifice, did not act for the best in the interest of the 
creditors and shareholdei-s — for in a liquidation it is some- 
times advisable to make a sacrifice in order to efiect a speedy 
realisation. But he has occasion to say, that that sacrifice 
ought not to have been made behind his back, especially as the 
whole responsibility for wliat was done with these securities 
prior to 1870 is proposed to be laid on him alone, to the ex- 
clusion of those of his co-directors who are solvent, and, it 
may be, as much answerable for what was done as he can be. 

In these very peculiar circumstances, I am of opinion that 
the present claim, even if it were on ita merits well founded 
(which I think it is not), is baiTed by what has occurred 
between July 1870 and November 1880. 

There is only one other question on which I think it right 
to offer an opinion before concluding — I mean the question, 
whetlier the Liquidators have a Title to maintain thjs claim 
against the Respondent. 

The liquidation has now advanced so fai' as to shew, that 
the creditors of the Company will be paid in full, and that 
a surplus will be left for division among the partners. The 
Liquidatoi-8 therefore ai'e suing, not in the interest of creditore, 
but of shareholders. But the only shareholders who have 
any right to the surplus assets of the Company are those who 
liave paid up their whole calls and remain solvent. 

The number of these persons is 208, and the stock which 
they held at the stoppage of the Bank and still hold is 
£88,722. Of the total number of these shareholders 69 
acquirei.1 theu" shares prior to Mr Mackiiuion's retirement 
in 1870, and the amount of stock held by them is £38,324 
Those wlio acquired their shares after 1870 are 139 In 
number, and hohl stock amounting to £50,395. 

But a much larger number of shareholders, being unable to 
pay their calls in full, settled with the Liquidators by com- 
position, and as part of the arrangement surrendered and 
assigned to the Liquidators their whole interest in the 
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Company, representing £757,342 of stock. This stock was 
held at the stoppage of the Bank by shareholders who 
acquired it before 1870 to the amount of £337,227 ; and to 
the amount of £420,515 it had been acquired {by those who 
held it at the stoppage) after 1870. A considerable amount 
of the stock wa.s held at the date of the stoppage by or for 
behoof of the Bank itself 

The en(iuiry at once presents itself. What are the Liquida- 
tors to do with the £311,000 demanded from the Respondent, 
when they get it into their hands ? Are they simply to dis- 
tribute it among the remaining solvent shareholders, accord- 
ing to the amount of their shares ? The result would be, 
that those shareholders who got their full share of tlie capital 
of the Company improperly paid away m dividends, would 
receive payment of these di^'idends a second time in whole or 
in part. But all could not expect to receive an equal 
amount ; for some have profited by tlie unlawful dividends 
to the full extent of tweh'e years' dividends, while others 
may have only received such dividends for one or two years. 
In any ^ie^', therefore, some of the solvent shareholders 
would he entitled to no part of the £311,000, having received 
their full share of it already, othera might be entitled to a 
full share of it corresponding to the amount of their stock, 
and others might he entitled to a proportionate share vary- 
ing in amount according to the ]irecise date of tiieir acquh'ing 
their stock between 1859 and 1870. 

These considerations suggest three serious objections to 
the title of the Liquidatoi-s to recover the sum which they 
demand from the Respondent : — 1. It is clear that they are 
asking a great deal more than they can justly dispose of ; 
2. They have not shewn, and probably cannot shew, how 
much they could justly dispose of ; and 3. Such a demand 
is plainly not within the meaning of the 165th section of the 
Act of Parliament. 

But there is a still more serious, and, I think, a fatal ob- 
jection to the title of the Liquidators to insist in this demand. 
Eveiy shareholder of the Company for the time received his 
share of each of the dividends said to have been unlawfuUy 
paid, and so each share of the Company's stock received just 
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as much of these dividends as every other share. Now, a 
purchaser of sharea in such a Company takes precisely the 
place of the seller, and cannot ask for himself a participation 
in any advantage of which hia author has already received 
the proportion corresponding to the shai'es sold. This pro- 
position, which seems to me sound in general principle, 
receives very strong support from the 33d article of the 
Bank's Contract of Copartnery, which provides that every 
person acquiring shares, whether by inheritance or purchase, 
' shall take and assume the place and liability of his author, 
' ancestor, or other cedent, and become subject to all the 
' obligations incumbent on him,' If the shareholder who 
received payment of a dividend out of capital is to have the 
improperly divided capital replaced, in order that, in the 
liquidation, he and his copartners may have the replaced 
capital divided among them rateably, then he must repay 
the dividend improperly paid and received ; and his assignee 
or successor, who has 'become subject to all the obligations 
' incumbent on him,' must fulfil the obligation to repay the 
dividend. His claim, therefore, is barred on the principle : 
' Frustra petis quod mox es restiturus.' 

Such being the position of those who are now practically 
the only constituents of the Liquidatoi-s, for whose benetit 
alone they will now administer the estate in liquidation, mv 
opinion is that the Liquidators have no title or legitimate 
interest to insist in their claim against the Respondent, Mr 
Mackinnon. 

I am for refusing the prayer of the Note for these three 
reasons ; — 

1. That the Liquidators have, at this stage of the liquida- 
tion, no title or legitimate interest to maintain the claim 
they make. 

2. That the claim is barred by lapse of time, combined with 
the action of the managers and directora of the Bank between 
1870 and 1878, and the conduct of the Liquidators indispoa- 
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iiig of the railway securities, without any commuuication with 
the Respondent, or notice to him. 

3. That there is an entire faUure to establish, that the 
Respondent was a party to any proceeding, which can properly 
or fairly be described as paying dividends out of capital. 
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Lord Deas. — The contract of tlie City of Glasgow Bank was 
entered into eai'ly in. the year 1840. The original capital of 
£750,000 was increased in 1843, under powei's confeiTed by the 
contract, to £1,000,000, divided into £10 shares, which were 
cojivei'ted in 1860 into consolidated stock. The Bank aus-. 
pended payment on 11th November 1857, but was resusci- 
tated at a general meeting of the shareholders on 31st Decem- 
ber of the same yeai-. The Bank then carried on business till 
October 1878, when it iinally stopped payment, and its affairs 
were agreed to be wonnd up by voluntary liquidation, under 
the supervision of the Coui-t. The supervision of that liqui- 
dation entailed upon your Lordships of this Division much 
laborious duty of a painful nature, not oidy as regarded the 
ruin of many innocent shareholders, but also as involving 
the punishment and degratlation of those director whose 
malvei'satious in office contriljuted du-ectly and largely to 
the lamentable result. 

The preseiit case arises out of au eai'lier period of the 
Bank's history, and the liabilities sought to be vmdicated in 
it ai'e solely of a civil or pecuniary description. They are 
however very large, and the case is, on that account, as well 
as for other reasons, one of gi'eat anxiety and importance. 
The proof adduced, documeiitary and pai'ole, as to the nature 
of the tran.sactions sanctioned by the dii-ectoi-s, -and for 
which the defender, as the only solvent director, is sought to 
1)6 made responsible, is extremely and unusually voluminous. 
The able pleadings on both sides of the bar, before and after 
the leading of that Proofj have been proportionally exten- 
sive, occupying weeks of judicial time ; and it would be alto- 
gether impracticable for each of us, I may say for any one of 
us, to travel over the whole in detail. I shall not attempt 
to do so, but rather to state the conclusions at which I 
have arrived, and where my chief difficulty has lain, and still 
lies, in regard to one or more of the conclusions which have 
been I'eaehed. 
6 
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The proceedings have assumed a shape which can hardly 
be reconciled with strict judicial inle, and which I find to be 
considerably embarrassing in endeavouring at this stage to 
foi-m and express an opinion upon them. 

The Note now before uh was presented by the Liquidatoi's 
in November 1880. In that Note a general narrative is given 
of the Bank's transactions with certain American Railway 
Companies, but the substantive matter of com]}laint in the 
Note is (Ai'ticle 29), that in the accounts kept by the Bank 
witli tiieae Railway Companies, as entered in the Bank's 
books, tlic directors of the Bank had for the year ending in 
June 1858, and for each of the subsequent yeara down to 
and inclusive of the yeai' ending in June 1870, debited the 
railway comjtanies with large sums of interest, amounting 
in whole to £315,897, 7s. 8d., and Iiad paid these sums half- 
yearly to the siiarehoklers of the Bank as dividends, while, 
exeejJt to tlie amount of £4230, Ills, lid., no pait of said in- 
terest had been actually received by the Bank, and the railway 
accounts referred to had all along remained unproductive. 

This the Li(]iiidators have alleged was equivalent to pay- 
ment of dividends out of cajntal, and on this footing the Note 
concludes by craving ' decree against Mr Mackinnon for 
' £311,666, 16s. 9d., or such other sum as shall be ascertained 
' to be tlie amount of the interest debited to the accounts in 
' the books of the said City of Glasgow Bank, titled " Railway 
' "DebentureAccount"and"RailwayStock Account," and paid 
' away as dividend in accordance with the reports of the 
' directors of the Bank.' 

Shortly before presenting this Note, the Liquidators, in 
June 1880, had i-aised an Ordinary Action against Mr Mac- 
kinnon, which is now in dependence in the Outer House. 
In that action, besides making, in verhatim, the same terms 
as in the subsequent Note, the claim for interest said to have 
been improperly paid away as dividends, the Liquidatoi-s 
have libelled a different and additional gi-ound of liability 
against Mr Mackinnon, viz., that while he was a director of 
tlie Bank tliere had been expended certain large sums of 
money, beginning with the jiurchase of mortgage bonds over 
the Racine Railway, and when these were found to be in- 
adequately secured, then much larger sums in constructing, 
from time to time, extensions of that Railway, until it ulti- 
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raately became, what had been contemplated by the original 
projectors, viz., a continuous line between the two great 
termini of Racine on the east, and Port Byron or Savanna on 
the Mississippi on the west. This expenditui-e the Liqui- 
dators alleged in their Summons and Condescendence was a 
breach of duty by the directors of the Bank while Mr Mac- 
kiunon held office ; and as the whole securities and property 
thus acquired by the Bank had, when realised by the Liqui- 
dators, under the present liquidation, produced less than the 
amount expended for them by £122,565, 2s. 8d.,the Summons 
coueludeil against Mr Mackmnon for that sum, with interest 
at 5 per cent, per annum from 22d October 1878, tUl 
paid. 

What is called an Unclosed Kecoi-d was prepared in that 
action by Condescendence and Answei-s, in which the parties, 
besides embodying what I have mentioned as to the matter 
of interest and dividends, have set forth, more fully than in 
the Note and Answers, all their averments as to the Bank's 
investments in and connected with the said Baeine Railway 
and its extensions. The voluminous Proof which has been 
adduced, documentary and parole, has been directed to the 
whole aveiTueuts thus made by the parties respectively in the 
Ordinary Action as well as in the Note. The discussions at 
the bar, as the printed notes shew, have also been applicable 
to botli claims against Mr Mackinnon, viz., the claim for 
£122,5G5, 2s. 8d, of damages in respect of loss upon the in- 
vestments and purchases, and the £311,666, IBs. 9d. of interest 
applied in payment of dividends when tliat interest had" not 
been actually received by the Bank. 

It seems to me, therefore, incimibent on us, at this stage 
of the liquidation, and with a view to facilitate its farther 
progress, that we should now express our views, tentatively 
at least, upon each of these grounds of liability, deciding 
them only in so fai' as we may be agi-eed that they ai'e ripe 
for decision. 

The natural order in which to deal with these two claims 
seems to be to take first the more general question, — although 
not involving the largest amount of pecuniary liability — I 
mean the question how far the investments by the Bank in 
and connected with the line, or rather lines of railway, from 
Racine to Port Byron or Savanna on the Mississippi, were or 
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were not breaches of trust on the part of Mr Mackinnon and 
his co-directors, infen-ing liability on his part for the differ- 
ence between the amonnt expended by the Bank on these 
investments and the price realised for them when sold by the 
Liquidators. 

This question must be judged of altogether under the 
circumstances in which Jlr Mackinnon found himself placed 
wheij the expenditure said to have constituted a breacii of tnist 
on his ]3ai't was commenced, and afterwarils continued and 
increased. The oijinion which may be formed on that ques- 
tion, i]i tliese circumstances, can be no precedent or authority 
for foi'ming a similar opuiion where the circumstances may 
bo ditierciit. It will be kept in view that large advances 
had been made by tlm Bank to the Racine Company both 
before tlie Bank Huspoiided payment temporarily in Novem- 
ber 1857, and aftei' it had been resuscitated by the share- 
holders in December of that year. These advances had 
begun as early as 185G-18.57 and the beginning of 1858, and 
they left a sum of upwards of £117,000 due to the Bank in 
February 1858, for which the Bank hatl vii-tually notliing to 
look to but the credit of the Racine Company, which the Liqui- 
dators say in theii- Note (Ai-t. 16) was then in embarrassed 
circumstances, and unable to pay the nitei-est on its bonds. 

In like maimer, in Ai'ticle 21 of the Unclosed Record in 
the Ordiuaiy Action, the Licpiidatom make tlic following 
statement : — ' In February 1858 the Racine Company was 
' in embarrassed circumstances, and unable to pay the iute- 
' rest of its bonds. The second part of tlic line ^'as formed 
' to the extent of only one-foui-th. The Company had meau- 
' time made an issue of 700,000 dollai-s of bonds over that 
' pai-t, and had contracted with Mr George A. Thomson, 
' stockbroker, Loudon, afterwai-ds of New York, to place the 
' said bonds, which he had failed to do. The Bank on the 
' security of 163 of these bonds, of 1000 dollars each, and a 
' promissory note for £20,700 by the president of the Com- 
' pany (Mr Dui-and), had discounted di'afts of Thomson upon 
■* Watson & Company of Glasgow to the extent of £20,000. 
' Thomson and Watson & Company were quite unable to 
• pay, and the Racine Company had no prospect of meeting 
' theii' president's promissmy note at the time it fell due on 
' the 29th April 1858. The promissoiy note was accordingly 
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' dishonoured, and a month later an an-angement was made 
' under whieii it was hande*! back to the Company in ex- 
' change for 194 more bonds of lOIK) doUais each, ovev the 
' second pai-t of tlie line.' 

All this, it will be oh-sevved, wa« before Mr Mackiunon be- 
came a director of the Bank, wliich he did not do till 5tli 
July 1B58. The (juestion which, in these circumstances, 
necessarily presented itself to the mind of Mi' Mackinnoii, 
when he accepted the office of director, wa^i — What was he 
to do ? 

To lose the debt of £117,000 due by the Racine Company 
would obviously infer the ruhi of the Bank. The Raciiie 
Company, and consequently the Bank as creditoix of that 
Company, were in a state of emiiarrassment apparently in- 
extricable by any ordinary means wliich could have been 
adopted ; and for this state of mattei-s, wiioever had been tt> 
blame, it was not Mr Mackiunon. Tlie ship was overweighted 
and ready to sink. A large unsecured debt, like an ill- 
omened albatross, hmig over lier, and unless some one of 
unusual energy, and wlu)se motives were at the same time 
above siispicion, coidd lie called in aid to right her, the ves- 
sel must be abandoned. 

The choice, so far as appL-ai-s, was limited to one of two 
courses. Either to resturc tlie credit of the Riicinc Railwa\' 
Companj' and to endeavnin- to iiLakc the line a paving- 
concern, or, with or without the sanction of the Court, to 
convene another meeting of the sliareholdei-s — to recai the 
former resolution — and resolve to wind up the affaii's of the 
Bank. T am not smin-ised that this latter coui-se did not 
comraeud itself to the mind of Mr jNIackinnon and his co- 
directore as one which they should In iu;; undei' the considera- 
tion of the shareho!dei*s of tlie Bank ; oi- that they di<l not 
think it likely to meet witli theii- ap]»roval when he was 
appointed one of these directore in July 1858. It wa« only 
seven months since the question of going on oi' winding up 
Iwl been before the sharelioldei-s, ami had been determined 
in favoin-of going on. Additional advMm-rs had brrn made 
by the Bank on the credit of the Racinv Itailxiny Com- 
pany between the date of that resolutiDU and tlic date 
of Mr Mackinnon's appointment a-s a director, and I 
see no reason to think that the sliareiiolders of the 
Bank would have been desirous or willing to stop short 
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aud pocket a heavier loss in July 1858 tliaii they wei-e 
willing to do seven months previously, in Decemlier 185". I 
think, on the contrary, their resohttion of the latter date to con- 
tinue the business of the Bank could not, iu the circuni- 
.stauces, be regarded othei'wise than as au indication to the 
<lireetoi-s of July 1858, tliat they were expected to continue 
aud carry out the system of advances by the Bank to the 
Racine Railway Company till the objet-t of tliese advances 
-•should be effected — viz., that <;f restoring the credit of that 
Company and rendering all previous advances safe and 
available to the Bank. This was obviously the object wliich 
Mr Mackiuuon aud his co-directors of 1858 had in view in 
tiie course which they adopted. 

Thoy flid nn(, hiiwu\c!', enter upon that course, by making 
farthei- ail\ aiitrs. uitlirr rashly or raiiidly. Theu- fii-st 
ailvaiice seeniM ti> liave lioon limited to £,Sti4 to purchase a 
large quantity of tools and I'liils nf which the Railway would 
otherwise liave been despoiled by a sale under a Sheriff's 
wan-ant at the instance of creditoi-s Imlding a judgment for 
4000 ilollars against the Cnm]jany. Their next step was to 
ai-ipiin' a CMiisidcriililr additional amount of mortgage bonds 
in cii-durto ]i;ivi.' ili^ inuaiis of |ireventiug hostile creditors 
from addjrting .sciiarate measures aud effecting foreclosures, 
^c. Uj) to 1859, however, the Bank were the holdera of 
mortgage bmids or iither securities only, and no stock of the 
railway. But tlie directors were now brought face to face 
witli the question. Whether they were to promote au exten- 
sion of the line, oi' lose all the advances they and their 
1 11-edecessors had hitherto matle. 

It had at no time been supposed that the line would 
|irove a paying concern as a shoit or local line. The chai-ter 
wa.s foi- the constniction of a Railway between the two gi'eat 
phj'sical features and trade centres of that pait of America 
■ — Racine on Lake llicliigan on tlie east, to Savanna on the 
Mississipjn on the west. The line was lii-stmade from Racine 
to Davi.s, a distance of about 90 miles, and the Company were 
engaged in constructing it fui-ther to Freeport, at an expense 
whicli would be in all S!58U,(K)0 between Racine and Fi-eeport, 
when the Bank dii'ectors were recommended by Messi-s Ii-vin 
A Thomson, and other leliahle correspondents in America, to 
aid and promote the extension of the line to Fieeport, in the 



23 



iio])e that this would ii]i[H-uvo thu value of their -securities over 
that part of the liue iih-eady made. The advice was ailopted, 
and Freeport, which in 10-i miles i'rnni Racine, was reached in 
•September It^oO. The effect upon the traffic of the extension 
to Freeport was .somewhat disappointing, but tliis only in- 
<:reased the urgency of farther steps in the .same direction. 
I shall not, however, pursue thi.s detail any farther, because 
the vindication of the policy pursued by Mr Mackinnon and 
Ids co-directoi-s is to be found, I think, in the state of niattera 
its he fouinl theiu wlieii he became a director in Julv 1858, 
jind for whicli, as I liave said, he was in no dL'^^ree to lilamu. 
Was it a breach of trust on his jiart to sanction ihc i'.\}iendi- 
ture, whicli lie did on coming into otiice. in tiji.* \i<^\>v of 
recouping losses i)revioiisly sustained ^ I i' t hat (|ur:~Uoti be 
answered in the negative, as 1 think it mnsi. be. iium- nf tlie 
advances made with the same object, wiiile lie was a dircutoi', 
call be stamjjed as iireaches of trust, and for which lie is to be 
lield personally liable. 

They were all the natural sequence of eaeli other. Nor 
were any of them bestowed iqjon a ho}H'less uiidertakrTig. I 
have already noticed tlie advantni^cous position oftlic tniidni 
of the Railway. The splemlid country tinough which it wa« 
to pass — fertile to begin with, and as likely to be -studded with 
towns and villages as the prosperous Illinois Railway, which 
crosses it at Freeport, In .short, in place of tiiere being a 
loss, the prospect of large profit to the Bfink wa.s likely to be 
realised, and in all jjrobal.iility wuuld \\:\vv \n'<ju .so had a 
nimiber of aihei'se circiinistaiices, whii-h iioljndy could have 
foreseen, not i-ombined in the end to frustrate that prospect, 
One of these has been the fact that from causes with which 
Mr Miickiniion had nothing to do, the Bank was compelled to go 
into tiie present liipiidation before its traii-saetions with these 
American Railways were or could lia\ e been wound up, and 
the Liquidators have felt it not consistent with their official 
duty to delay the realisation of the Bank's investments, con- 
nected with these R;iilw;iys, till jirices and credit hadrevivcd, 
.vhicli lliev li;ive dour rrniai-kably and speedily, and by wliicli 
lo.ss to all ]iartii.'.s might have iieen ultimately avoided. 

Moreover, I must say that although the Liquidators may 
not have been legally bouud to givtj notice to Mr Mackinnon 
of theii- intention to dispose as they did of the Bank's «e- 
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ciiritieH and investments connected with these railways, it is 
unfortunate that it did not occur to them to do so, as he would 
tliereby have liad an opportunity of paying in full the claims 
of the Li(|uidatoi-s (which he hatl ample means of doing if in- 
clined) and of taki^ig over the whole American assets, and 
retaining them till they could he realised to advantage, which 
fmh.sei|uent events have shPAni they might have been within 
no long period after the Liquidators (conscientiously, I liave 
no doid)t) considered it to be their duty to dispose of them. 

As to the encouraging prospects which were all along held 
out to Mr Mackinnon and his co-directors to jiersevere in tlieir 
eff'orts for the extension and completion of the railway, and 
tlie apparently tinstwoi-th^- nature of the recommendations 
tliey received to do so, I have not dwelt on these points, be- 
cause they liave been fully gone into by your Lordship in the 
chair. But it is particularly notew orthy to i-emark that some 
of the later extensions wei'e those which proportionally 
added most to the traffic and to the sui-phis income afforded 
at different periods by the railway. 

irpon the whole, as regards this part of the case — 1 mean 
the claim of the Liquidatoi's for £122,565, 2s. 8d. as the sum 
by wliich the price ()btained by the Liquidator's fell short of 
the L-.xpeiiiliturf l)y the du'ectors of the Bank, in InvexStments 
conuei-tfd with the railway or railways in question, as at 22d 
Octohfc J S7S — tlie opinion T have fonned is altogether adverse 
to tlie sun-ess of that braiicb of tlie Li(piidators' claim. 

There i-eniains only the shorter, but, as regards amount, the 
niueh lai;nvi'qiiestii)]i — viz,,tlif ehnni of the Liquidatoi's against 
Mr Miu'kiniioii in res]iect (if nimiey paid away as dividends from 
Jiiiif IS-'jS til .lunc IM/O, both inclusive, as set forth in Articles 
■27 :ii.il is (li'tlie Xote. as \\-ell as Iti Article 26 of the Condescen- 
iteiice in the Oi'dinary Action. The money thus applied in 
payment of dividends is represeiited by Mr Mackinnon and 
lii.s co-directors to have consisted of interest duly earned upon 
two of the American railwav accounts, and })eriodically 
debited tlieivtu acconliii-l\, Sofartliis is not disputed by 
the Liquiilatiir>, lint tliev rcniiiHi that, while the interest 
so debited during tlie twelve years lucritioiied. and treated as 
]>ioHt. aniotnited in whole to .tm-^.H!)?. 7». 8d.. the itayments 
actually received to account of tliat intei-est auumnted only 
to 1-4.331). 10s. lid., leaving ■£.311,664. 16s. 9d. of a deficiency 
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for which the Liquidators Iiokl Mr Mackiuuon per, loually 
liable. 

It appears to ine that the <lefenfe against this branch of 
tlie daiiii is, or might havi.- hwii, in snmr aspeft^^ of it, at- 
tended with much mori.' dilticultv limn tin.' otlicr. 

Payment of <livide]i<ls out nfc;ipi|;U (wliirh tliis is siiid in 
substance to have been} may be mi nnitivirv- to the 

duty of directoifj, that they sliall imi Im* lu aiil i<i ;illr-r bmm 
_;'?r/c'.v as a defence against it, Hi-rc ilii' in [\ nn iinni.^ a])pro- 
]U"iation of unpaid iiitt-res! to the |i;ivniriit iif'(li\ IdDiii-^ ^cntou 
half-vearlv for milv.-:s than twclvr V(.:n>.. I du not ilnnbt that 
Mr M;i<-ki!iTion and his co-dinvtors iM li^vnl that tin- interest 
for all the years in i|uestion would Ije rucn\ i rod in the end ; 
nor do I doubt that tlicy had reasonable gnmnds fur lieliev- 
ing so, but I have great difficulty in seeing w hy tin' directors, 
however mueli they expected and beliexed that all the inte- 
rest wnnid ho sn recovered in the end. should h;ivc ilone that 
which I hc\ might have left un(h)ne — namely, [uiying the 
dividends \\\y sn nuuiy terms, in jiiaee of wniting till they had 
first received the ititcrest i>\\t of which they wei'e to pay 
them. L shoiUtl be sorry to see the coui-se adopted drawn into 
apreeedent — and 1 hope it may jawent it from being so — that, 
although it ni;iy imt ]i.';ul tu |n i-suii;il liability in this case, it 
must hi; sci'n \u h;ivc ln'on siiftirin 1 1 ly perilous as to make it 
rathoi' ii danger to he a\ oi<lo(l than mii cx;iniplr to be imitated. 

One answer, which und(>nhtcdl\ de>crv(.^ serious attention, 
was made to it by Mr Riibertson in his \cry ;ihle addres.ifor 
Mr Mackinuon (Notes of Diseussion. |i:ige \ -:i'-<. bottom, nnd 
top. as indeed id! the uddres^es \^fri' r\lremel\- able) 
—viz.. that in b^7n, wIhmi Mi- M;iekiiiii<Mi ee;i>ed to be a 
director, there \v;is pre-eninl to ami in the Inmds of the Bank 
(securities incbuied) propei'ly eipnd in \aluo lo the whole 
principid ;iml interest advanced; and I ilo not dnnlit that 
this may e been so luid that propert\ been lenlised in 
prosperous times, ami in a favourable mai'ket. I!ut all 
auss\ ers of this kind Icliat the ililbcnit question behind. Who 
shall benr the burden if times ;oe not prospt'i'ons. or tlie 
mai'kets are md'avonralile ' 

There is one answci'. bowe\er. to this biinLch of the claim 
of the Li(piidators which 1 confess has nil along apiieared to 
me to be insuperable. That answer has, amongst others. 
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been stated by your Lordship, and it aiises thus : — The share- 
lioldera were, of course, the parties who received the dividends 
ill question. The debts of the Bank have all been paid ; and 
the Liquidators represent shareholders only ; but in that 
capacity they have no title to sue for these dividends any 
more than the shai'eholders themselves, who have already 
received them. 

In conchisiou, I must obsei've that whatever opinions may 
be foimed as to the legal questions involved in this case, it is 
-ii great comfort to find that thei'e is no trace thi'onghout of 
any interested or selfish motive on the part of Mr M'Kinnon 
in what he did or concurred in doing. He never made the 
Bank ui any way a convenience to himself or his friends, as 
we know to liave been done by other director at a later 
period of the Bank's history. The answers which Mr Robert- 
son made to some of my questions on this subject at page 108 
and elsewhere of the printed notes of the discussion were made 
iu tiie hearing of the Liquidators and their counsel, and not 
the slightest doubt has been attempted to be thi'own iqjon 
the accuracy of any of them, I may just read the passage I 
l efer to. 

' Lord Deas. — Let me uudei-stand. He required discounts 
■ in the coui'se of his ti'ade, but you say tliat he did not get 
' above one-tenth of what he got from banks generally. 

' Mr EoBBRTSON. — Yes. 

' Lord DiiAS. — Theu I understand you to say that he had no 
' accommodation of any other kind from the Bank. 
' Mr Robertson. — That is so. 

' Lord Deas. — And you said something about none of his 
' relations having obtained accommodation. 

' Mr Robertson. — There is nothing of that kind in the case.' 

I am sensible of the impeifection of the brief observations 
I have now made on both branches of this voluminous and 
important case. But any one who reads the printed Notes of 
the Discussion — interspersed, as they are, Avith observations 
from the Bench — will not fail to see that we all followed that 
discussion, and appreciated its object and value, however 
briefly we may have found it necessary or practicable to 
I'esume the details of it liere. 
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Lord Mure. — In dealing with the merits of this very 
sei"iou8 claim, it is important, I think, to keep in view that, 
ntider the Note as laid, no question is raised as to the power 
of the direetora of this Bank to advance money upon secu- 
rities in Ameiiea. The claim is not one for repetition of 
capital alleged to have been Ulegally invested in such secii- 
lities. That question is, as I undei'stand, made the subject- 
matter of a separate action, to which reference has been 
made during the discussion, but which we ai-e not at pi-esent 
called upon to decide. The Note as laid, on the other hand, 
(iroceeds upon the assumption that the investments in 
America, on which it is alleged no interest was paid at the 
time it was taken credit for, were within the power of tlie 
directors of the Bank to make ; and the complaint is, that 
those investments, being thus unproductive, and no intei-est 
liaving been remitted to this country or received from them 
in America, beyond a comparatively small amount, the di- 
rectors, from 1858 to 1870, and among them the Respondent, 
allowed the amount of this interest to be carried to the Pi-ofit 
and Loss Account in framing the balance-sheet for the yeai-, 
and allowed a dividend to be declared on the footing that 
tlie interest had been received. And it is maintained that 
Ijy so doing the Respondent was ' guilty of a breach of 
* tnist in relation to the Company,' for which he is liable in 
repetition, under the 165th section of the Statute of 1862, to 
the extent of about £300,000, being the amount of capital or 
other funds of the Bank alleged to have been so misapplied 
in payment of dividend fi'om 1858 to 1870. 

In answer to this demand, the Respondent, while he admits 
that tlie interest on the American advances had not been 
remitted to this country at the time the yeai'ly Vjalance- 
sheets were framed, denies that these interests had not ac- 
crued. He, on the conti'aiy, alleges that those intei-ests, in 
each of the years during which he was a director of the 
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Bank, had been earned, and were due at the time the yearly 
balaiice-sheets were ])repared ; and that, although they had 
not been actually paiil, and become available as cash in' hand 
at the time, they were all along admitted by the debtoi'S to 
be due ; and that securities in the shape of bonds over the 
railways, or of railway stocks, were fi'om time to time received 
more than sufficient to covet' the amount of money 
advanced, and the interest due upon those advances. The 
Respondent also allejics. tluit where interest is due. but is 
not actually available as easli in hand, it ijj in accordance 
with the custom of trade, and with iin'rcantilc usage, to carry 
such interest to the Profit and Loss Acconiit fur the year in 
which it is due, and to calculate the i.iotits on that footmg ; 
and he maintains that this is not paying dividend out of 
capital in the sense ol' huin^y- a breach of trust iu relation to 
tlie Company, pruvidi-d rliat interest is believed to be pro- 
perly secured. And the Re.-spoudent further alleges that, 
wiien he left tlie hmvd of directors in 1B7(I, he believed the 
American railway securities belonging to the Bank formed a 
sufficient euAei' for fljc iuhaiices made in America up to that 
date, and alsn i'uv tlie whole inteiTsts due on those advances, 
and that \n- liad .i^iiod grounds for that beHef. 
_ 8uch being the general nature and substance of the ques- 
tio]i at issue, the bi'oad leading facts on which its solution 
mainly depends, appear to me. notwithstanding the great bulk 
oF the evidence adduced, to lie within a comparatively narrow 
compass, and are substautiallv as follows 

Before the Respondent liecame a director of the Bank in 
185S, the Bank had made advances to parties in Anienca to 
the amount of about J;il7.l)()(l, as against which they held the 
secniity of mortgage bonds of the Racine and Mississippi 
Railway Company, of the nominal value at jiar of aboiit 
£141,000. Tlie debtors in thase advances were qidte unable 
to pay them, aud the bonds could not at the time be realized, 
as the line was still in the coui-se of formation merely, and 
not likely to make any return for some time to come. 

In these circiuustances it became a matter for anxious con- 
sideration, by the board of direetoi-a.,.what coui-se should l>e 
adopted to seciu'e these advances. No one proiiosed thatthk 
large sum should be written off as a bad debt. The Committee 
of (nvestigation, which had been appohited to report upon 
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the position of the Bauk at the time it had suspended business 
in 1857. dii.l not recommend that coiii-se ; and the directors 
were advised by parties of reputation, and gi-eat commercial 
knowledge and experience in America, tliat in the circum- 
-stances in wliich the railway was then placed, tlie best if not 
the only way to prevent tliat large sum of money from being 
loHt, was to contributi.' ■d]<m'j; wiili thi' other bondholders in 
making further advain.-.-^ low^inls iIk.' <-oin[>l.>iinii of tiie line of 
railway to Freeport, nud so on tu tlio -^lissis^sippi. This, after 
I'nU delibei-ation, the dii'ectoi's I'csolved to do, and for tliese 
advanees with the accrued interest thereon they received 
mortgage bonds. 

On the completion of the line to Freepoi't some diihculties 
seem to have arisen with other railway companies as to its 
continuation ; and after further ausious consideration of the 
advices received from America on rlie subject, tJie directors 
of the Bank, of whom the Respondent was one, came to the 
conclusion that it would be necessary to make further ad- 
vances towai-ds the completion of the line to the Mississippi. 
It was represented to them by their advisers in America, 
tliat although the value of the line had been much in- 
creased by its extension to Freeport, its continuation to the 
liver was absolutely necessary in order to develope the line, 
and so to rendei- the railway securities available for dis- 
posal in the market within a reasonable time. On this ad- 
vice the directors acted, and arrangements were made under 
which a Company, called the Northern Illinois Company, 
imdertook the completion of the i-aihvay to the river. To- 
wai'dsthis object the directors made further advances on the 
security of the Northern Illinois Company's mortgage bonds 
and stocks, which they were advised were amply sufficient to 
cover those advances. Aud they also came to the resolution, 
in tlie absence apparently of the Respondent, iji the year 1864, 
to allow the interests which had accrued, and were to aceiiie, 
on the Northern Illinois bonds, to be lent to that Company 
on mortgage bonds, or on stocks of the railway, with a view to 
an extension of the line to Port Byron. That was accordingly 
<lone, aud the line was in this way completed about the year 
1865. ^ 

For all the money so advanced, and for the interest which 
had accrued, the dii-eetora received bonds or stock of the 
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Nortliern Illinois Company, which were exchanged for the 
Western Union Company bonds or stock, on the consolida- 
tion of the Racine and Mississippi and Northern Illinois 
Companies into the Western Union Railway Company, in 
1866. 

After this consolidation arrangement, matters seem to 
lia\*e remained in substantially the same state till the Mit- 
cliell agreement was made in 1869, although, in the inter- 
mediate time, some abortive oft'ei's appeai' to have been 
made for the acqiusition of the Bank's interest in the line. 
Ujider that agreement there was a reduction and reaiTange- 
ment of the respective quantities of mortgage bonds and 
stock in the line, which has heen the subject of a good deal of 
adverse obsei'vation. But, u])on the whole, it appears to me 
to ha"\-e been, in the circumstances, a fairly satisfactory 
arrangement, and under it mattei-s remained till the Respon- 
dent ceased to ^<v u director of the Bank in 1870, and until 
the Bank stopped payment in 187H. 

Under that agreement, intei'est began to run upon the 
bonds at 3 per cent, for three years from 1st January 1870, 
and from 1873 at 7 per cent. ; and from 1873 to 1878 there 
was remitted to the Bank interest amounting, ou the ave- 
rage, to £40,000 a-yeai- — the remittance in 1878 being 
£41,585, and in 1879 £42,000— being at the rate of 4| or 
nearly 5 per cent, on the £9(tO,000 -which had been advanced 
on American securities ; find liad it not been for the failure 
of the Bank, and tlie eo!ise(|uent necessity of almost imme- 
diate realisation, there is no reason to suppose that that 
remittance of interest would uot have been continued. 

At the time when the Respondent ceased to be a directoi-, 
the securities, of one kind and another held by the Bank, 
amounted at par, according to the Vidimus prepared by the 
Liquidators (Print D, page 991), to £980,866, while the 
amount of the advances (as on page 995) was £905,160, 
lenviug a sur]ilus of £75,700. Accoi'ding to State A A, also 
l»repared by the Liquidators, these securities amounted to 
£974,866, leaving a suiplus balance of £69,700, after deduct- 
ing advances ; while, according to State given in by the 
Respondent, the securities amountetl to a considerably lai'ger 
sum — viz., £1,053,935, leaving a surplus balance, after the 
same deduction, of £14B,769. This diiiereiice arose from the 
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Reapoudeut having taken into calculation, under the headiQg' 
f)f Racine Warehouse and Dock Company stock, certain 
sums which are not inchided in the Liquidators' State, and 
which I am disposed to think lie was entitled to do. 

It further appears from each of these States — 'Viz., A A and 
C, that during each year, fi'om 1866 to 1870, the securities 
lield by the Bank, taken at par, wei'e much more than 
sufficient to cover tlie principal and interest on the whole 
advances. And that such was believed to be the position of 
matters by Messrs Irvin & Comjiany, wlio acted for the Bank 
in America in taking these secui'ities, iM plain from the 
evidence of the two partners of that tii'm, who were examined 
on commission in Ameiica, and lias a very important beai'ing 
u|)on tlie question. Mr Wetmore, who was a pai'tner of 
Jlr Irviii's house at the time, and is now treasui'er of 
the International and Great Northern Railway, is asked 
(p. 463 of B) to state 'what were the relations from 1859 to 
' 1866 of the Bank and this railway account in regard to tlie 
' earning and realisation of interest upon the outlay of the 
' Bank ? ' and he says — ' The Bank owned the secui'ities, and 
' as interest matured on these securities it was put into 
' other securities,' which, ' as far as the Bank was concenied, 
' wei-e new investments.' He is then asked to state 'what 
' kind of securities the interest was invested in which was 
' collected in behalf of the Bank from 185!) to 1866?' and the 
answer is, 'From 1859 ou Racine and Mississippi bonds. As 
' uiterest matured and the plan of reorganising oi' issqing 
' Western Union securities for part of the coui>ons of 
' Racine and Mississippi was adopted, they reeei^'ed Western 
' Union Bonds, part Wastewi Union stock, and pai't Western 
' Union preferred stock, and in some cases they received 
' Norihern Illinois bonds, which aftenvards went into 
' Western Union bonds ; eventually they received Western 
' Union securities for all of that interest;' and he adds (p. 464), 
in answer to another question, that ' the whole of the interest 
' which fell due upon the securities from 1859 to 1866 was paid 
' to the Bank;' and a similar answer is given (at p. 466) with 
reference to tlie iutei'est falling due, and collected from 1866 
to 1869. 

Mr Irvin is examined on the same matter, and be states 
in ansAver to a question put to him in cross-examination 
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{p. 484), ' The securities taken for interest were new and 

■ fresli secmities. When the Western Biancli of the Racine 
' and Mississippi Railroad and Northern Illiuoin Raih-oad wei-e 
' being constructed, the amounts received for interest were 

■ invested in the new secuiities on tliose roatis, and were ex- 

■ pended on their construction. When tlie Western Raih-oad 
' Comi)any was organised it included all the former organisa- 
' tions, and all the secm-ities tlien held were exchanged in 
' bulk for tlie seciu'ities of that organisation in bulk. After 
* the organisation of the Western Union Company in lbG5, 
' until the Bank's agent came out in 186!), the proceeds of 
' the interest were invested in jireferred stock of the Western 
' Union Company^ according to my best memory.' 

So standing the facts, the question to be disposed of is this — 
Does the moile in whicli the Bank dealt with the interest on 
tiiese securities diu'ing tlie period embraced in the Note, viz., 
by caiTying it to Priifi I ;ni<l I. mss Account in this country, while 
inve^iting it as Ciipitnl in laihvay securities in America, 
amount to a paymeiil di\ idciiil out of capital; or is it, on 
the other hand, to lie l>"ilvi'i[ u|"ni as beiug substantially an 
investment on Anieri.-jui secm iLies of the interest which had 
accmed there, but wliirh I'nuKI imi (lien be matle available as 
ca-sh for transmission to lhi> found y .' 

1 am of opinion thai it is dul in ;ni\ just sejise, a payment 
of dividen<l imt of (■a])iti(l, but aii invcslinent of the interest 
in America ii-^ part of I he eapital of the Bank. 

By so di'^iliii-- wiili the niattej', tlie interest which had 
accrued, bin wliieli the i-:iilwa.ys could not pay in cash at the 
time it fell due, was, in my opinion, paid in money's worth in 
the shape of these mortgage bonds aiid stocks which were 
taken in lieu of the iiayment of it as it acci-ued ; and 
the interest was in this way secured as pai-t of the Bank's 
capital in America. So that tiie aniuunt of money carried to 
])rofit and loss in this country as interest in each vear, did 
not operate as a diminution, either jnTinaneiit oi- temporary, 
of the capital of the Bank, which it is essential tliat it 
should have done in order to subject a dirretiij-aeting in com- 
plete ioJiO Jides to the serious, even in certain circumstances 
criminal, charge of paying dividend out of capital ; and it 
did not so opeiate for this plain reason, because a sum 
coiTesponding in amount to that carried to protit and loss 
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as interest, was invested in America in substitution, and 
as a mrrogatuin for the money taken from the Banli in this 
country when the dividend was paid. This was substantially, 
therefore, an investment of capital in America, and if done 
in the bona Julii belief that the security way sutHciuiit, con- 
stitutes a good defence to the present demanil. 

Now upon this question of bona JUh belief the evidence is 
all one way. The Respondent's own evidence on this is 
clear and distinct, both in his examination iu chief and wheir 
pressed_ iu cross-examination ; and I may observe that T 
never read evidence given apparently in a more fair and full 
and frank manner, carrying trntlifulness on the face of 
it. He .says {p. 195 of A), that his anticipation, wlien he left 
the Baulv in 1^70, was, that all the money which was ' at 
' the debit of the account in the Bank, including in- 
' terest, would be realised if the securities were pro- 
' perly dealt with and handled ;' and that his colleagues 
and the manager of the Bank concurred in that view. 

■ They always I'elied on the stock. They relied on Mitchell 
' owning part of the stock as giving a high value to our part of 
' it;' and he, on being further prcssod. .says (p. 199) — ' I always 
' thought that the seem-ities we had in hand, and which we 
' were getting from time to time, were amply sufiBcient to cover 
' the whole amount of principal and interest thereon, and 
' that ultimately these would be realised in full to cover 
' everything ;' and there are other passages to the same effect. 
And he had, as it appears to me, sufficient grounds for this 
belief, as explained by himself, and particularly the advice 
and opinion of the gentlemen in America who were consulted 
by the directors on the subject. Mr Wetmore, for instance, 
to whom I have aheady alluded, says when asked this ques- 
tion {B, p. 464) — ' When such interest was so paid and 
' invested, what was the expectation of the Bank and of 

■ your house in respect to the value of the new securities in 
' which they were put, and your exijectation of realisation of 
' cash upon the same V And the answer is — That the 
' securities would realise enough to pay all the advances 
' and interest;' and we 'considered that the dii-ectors of 
' the Bank were justified iu debiting the railway accounts 
' with the full amount of the coupons so collected and 
' so invested and he adds, in answer to another question. 
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' that their firm had full confideuce that the securities were 
' sufficient.' Similar evidence is given by Mr Irviu on this 
point. He is asked (B, p. 482) ' to make a full statement in 
' respect of the collections of interest upon the Bank's invest- 
' meut in railway securities, and what disposition was made 
' of such collections,' and he answers — ' I am not able to 
' state particulars of these collections. But they were col- 
' lected and invested in new securities on the Bank's account. 
' I and my firm and the Bank, as far as we knew, considered 
' these new securities to be solid investments, and sufficient 
' to make good the advances based upon them. We also 
' considered that, in the circumstiinees. tlie directors of the 
' Bank were justified in debiting their railway accounts with 
' the amount and value of the coupons. This opinion was 
' based on the estimate of the ultimate value of the Western 
■ Union Railway property, believing it would make good the 
' Bank's advances, and accumulated interests thereon.' 

As against this evidence, which is confirmed by other wit- 
nesses, and among them by Mr Thomson and Mr Hall, there is 
no equivalent evidence adduced by the Liquidators. But they 
point to their own I'ealisation of the securities in 1879, which 
fell short of the gross sum against which the securities were held 
by £300,000, and rely upon it as shewing that the securities 
were then insufficient, and that a loss has to that extent been 
sustained. But that is not, as I humbly apprehend, any 
answei' under this Note to the defence maintained, and wliich is, 
I think, substantiated on the part of the Respondent. If 1 
am right in holding that tlie transaction under which these 
interests were invested in America was in each yeai' a sva-- 
Togatujii tor the sum ap])lied in payment of dividend in this 
country, and that this was all done in perfect bo7Ki Jide, 
and in the well-gi'ounded belief at the time that the 
securities were a good investment, the case is then 
taken out of the category of cases of payment of dividend 
out of capital; and, if that be so, it appeal's to me to be alto- 
gether beside tlie question to say that the securities ten years 
afterwards turned out to be, in some respects, an insufficient 
investment. That may or may not be made the foundation of 
a claim against the Respondent, and the other directors, for an 
illegal or insufficient and im|)roper investment of the funds, 
as beyond their powei-s under the contract of copartnery, such 
a« I alluded to at the outset of this opinion ; but it is not, as'I 
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conceive, a relevant answer to the defynee wliich lias, I think, 
been here established on the part of the Respoinlent, that, at 
the time he ceased to be a dii-ector of the Banlt in 1870, he 
never had been guilty of any breach of trust against the Com- 
pany, by paying dividend out of capital, with wliich alone he 
is charged under this Note. 

This observation would, I think, in such circumstances, be 
well founded witli reference to any ordinary case, where a 
loss might arise on ultimate realisation through an un- 
fortunate investment. But this is, in many respects, no 
ordinary case, and the loss on realisation arose fi-om no 
fault on the i)art of the Respondent. It has arisen 
under a liquidation rendered necessary by the culpable 
and reckless, and in some respects criminal mismanage- 
ment of the affairs of the Bank, begun after the Respon- 
dent hatl ceased to be a director; and a careful examination 
of the evidence bearing on this part of the ease, has left a 
strong impression on my raijid, that if the reali-sation had not 
been forced on by one of the greatest monetary catastrophies 
that ever occun-ed, no loss wmdd hiiw been sustained. And 
[ think there are also pretty snmig gnumds for holding, that if 
the realisation had to be nnul^- nuw. Mn're would not only be 
no loss, but a considerable protit in tlie result. I am not dis- 
posed to attach the slightest blame to the Lic[uidators for the 
way in which the realisation was coiuliicted, and I believe 
they did the best they could in the difHcult position in which 
they were placed. But tliey were in (hr position of parties 
who required to realise as speedily :is piyssihlc a very large 
amount of bankrupt estate. Now sncli e-stati.: proverbially 
sells cheap, and there is generally a loss on realisation, owing 
to the purchasing world being aware that it is the duty of 
the Liquidator, or trustee, as the case may be, to endea- 
vour to realise with despatch. The evidence of Mr Harding, 
a gentleman of great experience in such mattere, is very 
decided upon tliis point. He says that, according to his experi- 
ence, there is in liquidation (A, p. 214) 'always a large per- 

■ centage of loss in realising, unless the securities are every- 

■ day of mai kotable value. If they are exceptional securities, 
' in my experience an unusual loss is realied, — liquidation 
' being adverae to favourable realisation.' And in such a 
case as the present, where the securities were in some 
respects exceptional, he rates the loss at 25 per cent., which 



36 



appears to be just about the loss that was here sustained. 
One item of loss which may be referred to as confirmatoiy of 
Mr Harding's view is the loss that was sustained in the sale 
of the Western Union stock of the Bank. For that stock, 
which had not beguu to pay any regular dividend iu 1870, 
the Bank refused an oiler of £130,000 at that time. In 1«79, 
by which time the line was paying a small dividend on their 
stock, the Liquidators were obUged to dispose of it for £5000 ; 
although, for the other half of that Western Union stock, Mr 
Mitchell, a shoi-t time after he acquired it in 1870, managed 
to realise about £240,000. 

A good deal of argument was addressed to us on the sub- 
ject of certain offera which were made to the Bank for the 
purchase of theu" interest iu the railway, more particularly 
after the consolidation of it into the Western Union Railroad, 
and on the conduct of the Bank in declining to accept any of 
these offei's, which it was said would have probably very 
nearly cleared tlie Bank. It is very easy to throw doubts OJi 
the policy of the Bank in this resi>ect, with the light which 
has now been thrown upon it ; but after giving the matter 
the best consideration in my power, it appears to me that 
the main ground on which the Bank, as I understand it, de- 
clined to close with them — viz., that the state of the money 
market and of the rates of exchange was at that time such 
as to render it impossible to realise and remit the money to 
this country except at a very considerable loss, was sufficient. 
One infei'once, however, which is to be deduced from 
the nmnljer and amount of the offers made from 1866 
to 1868 is, that the securities in question were not so 
worthless in the opinion of monied men in America, 
and of railway companies there, as they have been 
represented in these proceedings ; and another inference is, 
that the loss sustained in realisation in 1879 was due to ex- 
ceptional canses, and chiefly to realisation under liquidation, 
and did nut arise from the inferior quality of the securities. 
The loss, therefore, on realisation is, in my oiiinion, no 
evidence in this case, that the investments were not suf- 
ficient m ordinary circumstances to cover the advances. 

Upon the whole, therefore, on this branch of the case, I am 
very clearly of opinion that the Liquidators have failed to 
instruct that the dividends in question were paid out of 
capital, or that any misfeasance or breach of trust in 
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relation to tlie Company has in any way been committed in 
the sense of the 165th section of the Statute. 

On the preliminary questions, I entirely concur with the 
views of yonr Lordship in the chair. 

[ think the plea that the demand comes too late is well 
founded. The Respondent left the directorship of the Bank 
in 1870, and from that time to the stoppage of the Bank, 
no hint or surmise was ever made against his conduct in 
the dh'ectorship. Till the stoppage of the Bank in 1878, 
the Bank were for six years in the I'eceipt of large sums 
of money — £40,000 a-year — the pi'oceeds of some of these 
securities, which were annually divided among the share- 
holders of the Bank, and seemed thus to liave deliberately 
accepted those securities as part of their pi-operty, yielding a 
return of about 4J per cent, on the advances. Hatl the Bank i-e- 
mained solvent, and been advised to make such a claim as that 
now made, they would, I think, have been held to be barreil 
from insisting on it; and I don't think the Liquidator, in this 
respect, stand in any more favourable position. And of this 
1 am veiy clear, that it was, in such circumstances, a duty 
tiiey owed to the Respondent to give him the earliest notice 
possible of their intention to make this demand, and in every 
event to do so before they set about i-ealising the securities. 
Yom- Lordship has alluded to what the Respondent says in 
his pleading and m his evidence as to the coui-se he would 
have followed had any such notice been given him; and had 
he received the offer, and made aiTangements for taking qver 
the securities at a valuation, -with a view to their realisation 
by degrees on his own account, I have a veiy strong impres- 
sion that, with his capacity, as disclosed in his correspondence 
and evidence in this case, his great expeiieuce in business, 
and with ample means at his command, he would have 
effected a very diflerent i-esultfrom that which has been the 
result of the present forced realisation. But he received no 
such notice; and I quite concur with your Lordship in think- 
ing that the Liquidators are, on that account, as well as 
on account of delay which has occurred, barred from their 
present demand. 

On the other question of title or interest to sue, I also 
concur, and on it I have nothing to add. 
1-0 
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Loiiii Shand.- — It must be satisfactory to tlie parties, as it 
certainly is to the membei-s of the Court, that this case is 
now to be disposed of alter a full investigation of the facts, 
and not on any merely preliminaiy fonnal or technical 
grounds. In stating the reasons which Iiave led me to the 
conclusion that the jutigment must be in favour of the 
R-espoiideut, I sliall, following the coiu-se which youi' Lord- 
ships lia^^e adopted, deal in the fii'st instance with the merits 
of the controvei'sy between the parties. 

The question jiresented for determination is. Whether the 
respondent was guilty of a breach of trust in his capacity of 
a director of the Bank, in having misapplied its funds to the 
extent, as it is now stated, of nearly £300,000, by payments 
made in name of dividends to the shareholdei-s' out of the 
c^apita! of the Bank, during the jtei-iod from to 1870, 

both inclusive ? The Solicitor-General, in presenting the case 
of the Liquidators in the last discussion, submitted a series 
of propositions which, he maintained, were established bv 
the evidence ; and as I think these propositions bi-ouglit out 
fairly and clearly the points which it is incumbent on the 
Bank to make out, in oixler to succeed in this application, 
1 begin with a statement of them. The firet two were to tlie 
effect that during Mr Mackinnon's directorate, interest of the 
amount alleged by tlie T-^iquidatoi's wa-s debited to the 
American Railway Account, and that tlie niterest so debited 
was divided amount the sharfholdcrs. The former of these 
statements is conceded, the latter i^ (lis|niteil liv tlie Respon- 
dent, who maintains — ^with refereiire to tlic allocation of 
profits yearly, by which sums, amounting in all to about 
£i{00,000, were, during the period in question, cari-ied from 
theProfit'and LossAecnunt tothe Reserveand Buildings Fund. 
— that the Liquidators have failed to shew that tlie total 
interest on the American Account was paid away in di\'idends. 
But the more impoi-taut questions between the paities are 
raised by the three following propositions said to be esta- 
blished, viz. : — 
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' Thirdly, That except to the extent of about £20,0(10, no 
' \)sivt of that iutei-est' (that is, the iuterest on the Ainerican 
account) ' wiui received by the Bank dui-ing Mi- Mackinuon's 
' directorate, either in cash, or as an equivalent foi- it.' 

' FmiHhly, That except to the extent of that sum of about 
' £20,000, no pai-t of the interest M'as ever recovered, but 
' was an ultimate loss to the Bank ; and 

' Fifthly, That the Respondent knew that that iutei-est was 
' being debited and divided ; that he knew it was not 
• being received by tlie Bank ; and that iie knew there was 
' no reasonable pi'ospect of its ever being recovered.' 

There can be no doubt that if these propositions have been 
e.stablished hy the evidence, that apart from the pleas of no 
title, and of bar to the present ai)plication to be afterwards 
considered, the Liquidators would be entitled to an order or 
decree against Mr Mackinnon foi- payment of so mucli of the 
snm sued for as the Court might be satisfied was paid away 
Eiii dividend from the alleged or pretended interest oji the 
American advances ; for the case, a.s thus presented, 
obviously one of wilful, deliberate, aud intentional breach of 
trust by re)ja.ynient to the shareboldere of capital in name of 
diviileml. The defence accordingly travei-ses the facts 
allegeil. While it is conceded that by much the greater part 
of the interest was not received in cash, it is alleged by the 
Respondent that the whole was invested, and was regularly 
covered by securities held by the Bank, and given ft-om time 
to time in respect of iuterest. It is farther and separately 
pleaded, that while Mr Mackinnon was not aware of the par- 
ticular rates of interest debited year by year to the Railway 
Account, he honestly believed that the Bank was at all times 
possessed of securities sufficient to cover and jirovide not oidy 
for the i)rincipal sum due, but also for such interest as he 
nndei-stootl was debited to the account froju time to time. And 
in regard to the ultimate lesson the American Account, while 
it is not disputed that the amount was considerable, the 
Respondent maintains that this loss was the result of a forced 
sale of the Bank's securities in the liquidation ; and that if a 
gradual realisation had taken place, by which a reasonable 
tune had been allowed for the develo]mient of the railways, 
and the i-ise which actually occun-ed in the market value of 
the securities, the Bank would ultimately have leceived a 



40 



sum coiisidevably in excess of the whole capital and interest 
.staiidiii;^' lit tlie debit of the account. 

Tlie cinitiict between the parties as to the facts involves an 
enquiry into transactions, many of them of a detailed and com- 
plicated character, ranging over a period of twelve yeai-s, and 
beginning no less than twenty-four yeai-s ago. It is satis- 
factory, however, to be able to say, that there is no lack of 
the means of ajscertainiiig the truth. It is not necessary to 
resort mainly, or indeed to Euiy but a comparatively limited 
extent, to tlie parole eviileiice of witnesses speaking now to 
their recollection of events and impressions of many years 
ago. There is a body of eontem])oraneou.s written evidence 
contained in conesitondenoe and minutes, wiitten at the 
time when the Bank's advances were in the course of being 
iiiatle, which records in the clearest terms the views of the 
Bank officials and diiectoi-s in this countiy, of their advisei-s 
in America, and those in the management of the railways 
in wliicli the Bank was so deeply interested, both as to the 
value from time to time of the Bank's securities, and the 
jirospects of realisation. This coiTesiJondence, being of 
tiie most confidential and unreserved chai'acter, records faith- 
fully the opinions and anticipations of the parties at the 
time. I have not known a ease in which the evidence of 
this kind was more complete and satisfactory. The only 
flifficulty in dealing with it has arisen from its gi-eat extent. 
It has been nfees:>;n-v Ciirefnlly to consider the effect of the 
various and i)n|iiirt;ii]t rli:iii^r.^ wliidi occiuTed in the exten- 
sion and de\ Llnpnu'Ui ul' Hie i-:uhviiy enteqirise in which the 
Bank b}' its iiiereit^ing mlviinves became so deeply interested; 
the result of these changes as affecting the value of the 
Bank's securities from time to time; the reports and views 
of the Bank's representatii es in Anieiica communicated to 
the Bank here ; and the opinions which were fonned by Mi- 
Mackinnon, and the other directors aud officials of the Bank, 
as to tlie value, jiresent and jn'ospective, of the securities 
held for the Bank's advances and accruing interest. The 
course of the enquiry, the evidence of accountants, and the 
arguments for the jiarties, have made it necessaiy to form a 
judgment as to the position of the Bank's account, with re- 
ference to the value of the securities as a cover for the Bank's 
advances and mterest, and the views of the officials of the 
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Bank and the Respondent on that subject, on the occasion of 
each of the seveial extensions of the Racine and Mississippi 
Railroad. Only ninety miles in length of tliis line existed when 
Mr Maekinnon joined the direction in 1858 ; and in 1870, when 
he retired, it had been extended to 180 miles, mainly 
by the expenditnre which the Bank was induced to make, 
adding to the line stage after stage during these twelve 
years, either because favourable anticipations had not been 
realisetl, or because unlocked for opposition from active com- 
petitors for traffic had been met Avith. It iw not luy inten- 
tion to enter into the details in H,u.uivs \\liidi the parties 
have respectively presented with reH-iviiue to tlic dates when 
the several extensions to Freeport, Savanna, Port Byron, 
and Rock Island, were resolved on and carried out, or to state 
in detail the I'esults of an examination, either of the Consoli- 
dation Act of 1866, by which tlie Racine and Mississippi 
Railroad became united with the Northern Illinois, under the 
name of The Western Union Railway Company, and the 
securities for the Bank's ath ances were all made to afiect the 
entire line, or of the Mitchell agreement in 1869, for a sale of 
The Western Union Line, which was entei'ed into and com- 
[)leted shortly before Mr Mackinnon left the direction. To 
enter with detail into these matters, or into the gi-ouuds of 
the conflicting views presented by tlie parties, as to the 
value of the different offers made from time to time for the 
Bank's property, would be an almost endless task. It has 
Ijeen necessary to look carefully into the evi<li_;nci.^ ;is to these 
various transactions, in order to form an (.i|)iiiiini on the 
question, whether, as the Liquidator maintain, at tlie dat^ 
when they occurred, and with reference to the nature and 
particulars of the transactions themselves, the position and 
value of the Bank's securities were such as to make it 
improper to debit the account with interest ; and as to 
the question wliether this became known to the Re- 
spondent ; but a general statement only can be given with 
reference to each of the important points of time in the 
history of the Railway Account, of the grounds which have 
led to the conclusion that the Liquidators have failed to 
establish the pi-opositious laid down by the Solicitor-General, 
on the proof of which their success in this application de- 
pended. 
11 



It does not appear to me that there is auy dispute between 
the ])iU-tios an to the law applicable to this part of the case, 
as I think appears clearly euough from the propositions in 
fact which the counsel for the Liquidators seemed to concede 
must be proved to entitle them to decree. It is clear that it 
is not necessary that theru must be cash realized, and in the 
coffei's of the Bank, receiveti expressly on account of interest 
or profits, in oi-der to justify the payment of a dividend. To 
enforce such a rule would be to ruu counter to ordinary and 
reasonable usaj;e in the case of mercantile companies. In 
order to ascertain the profits earned and divisible at any 
given time, the balance-sheet must contain a fair statement 
of the lia>»ilities of the Company, including its paid-up 
capital , and, on the other hand, a fail' or more properly bona 
Jide valuation of assets ; the balance, if in favour of the Com- 
pany, being i)rofits, These jjrofits may, and must often to a 
gi'cat extent, l>e I'cpresented by obligations of debtoi-s, often 
securetl, and by direct securities over property. They are 
not the less profits fairly realized and divisible, because they 
exist in that form, and have not been received in cash. If 
pi'oiits have been earned, and are, in the judgment of those in 
the management of the Company, secui-ed, the shareholders 
of a joint-stock company are, in the ordinary case, entitled to 
have such profi:ts which may jiroperly be called realized 
profits, declared and divided, except in so far as they may be 
otherwise appropriated either by the express terms of the 
contract, or by the exercise of powers conferred on those 
charged with the management of the Comjiany ; and the 
directoi-s may properly use funds othenvise available to them, 
and forming part of the floating balances on capital accomit 
in payment of the dividend. All this, however, infers a 
valuation of assets, and it is in this operation that it is repre- 
sented the Kcspondent was guilty of a breach of duty, in 
having knowingly and wilfully overvalued the American 
securities when lie treated them from time to time as suffi- 
cient to cover interest and principal on the Bank's advances. 

One thing is abundantly clear with reference to such a 
chai-ge, and to the duty of valuation of assets, that it involves 
a matter of judgment or opinion, and eminently so with 
reference to such a subject as tlie railroad properties on 
which the Bank's advances in the present case had been laid 
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out. The amounts to be caiTied into tlie balance-sheet, and 
[irofit and loss aecoimts respectively for the year, depend on the 
estimate which has been formed of the value of the Company's 
l)roperty and securities. It seems to me that where 
such iiccounts have been regularly prepared in the ordinary 
coui-se of Eulrainistration of a business, and have been g^ven 
effect to in the fixing and ]»ayinent of dividends, and more 
especially where the acts are challenged after the lajjse of a 
number of years, the Coui't ought strongly to presume the 
correctness of the proceeding, and to require clear evidence 
of want of hoirn fkhs where, as here, a case is rested on that 
ground ; for although the charge has not been iu these 
words, I cannot avoid the conclusion that it is made 
to that efl'ect, when it is maintained, as the result of 
the proof, ' That the Respondent knew that the interest 

■ was being debited and (livided ; that he knew it was not 

■ being received by the Bank ; and that he knew there was 
' no reasonable prosiject of its ever being recovered.' And 
if it appears that tlie pei'son against whom the charge is 
insisted in has taken pains to make himself acquainted with 
the various considerations which might affect the value of the 
subject of valuation, in oitler to form a coiTect judgment, all 
the stronger must be the presumptions in his favour, and 
against the view that would attach to him the want of good 
faith. Were the law otherwise, I fear it would only deter 
men of character and means and standing fi'om taking part 
in the management of joint-stock companies. 

I must confess that, in the present ease, however, I have felt 
there are considerations which go very far to weaken, I 
should perhaps rather say, to overcome, the strength of the 
presumptions I have now mentioned. I refer to the fact, 
which does not admit of dispute, that although interest was 
regularly debited to the American Account, and the amount 
carried to Profit and Loss Account, no part of that interest 
over the whole period of twelve yeara ever reached the Bank 
in this country ; while, in the meantime, the Bank's advances 
had grown from £117,000 to about £600,000 of capital, and 
the money so advanced had not lieeu lent in the ordinary 
course of banking business, but had been advanced to be 
expended in extensions of an American railroad. It cannot 
for a moment be disputed that this is a most unusual, pro- 
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bably unprecedented, state of mattei's in the history of a 
banking company in this country. The fact being proved or 
adniitteil that interest was charged, and to a great extent 
l)aid away in dividends over so long a period, and in such 
circumstances, with the 'prima facie unfavourable impression 
which a proceeding so (inusual was calculated to produce, 
seems to me to ovei-come much of the strength of the pre- 
sumptions I have referred to, and to lay a certain (yum on 
the Respondent — I mean the onus of accounting, by a satis- 
factory explanation and evidence, for the payment of so long 
a series of dividends in the circumstances. I have accord- 
ingly examined the evidence offered in explanation with 
scrutinizing care, and recognising the onm that thus lay on 
the Respondent, in circumstances so peculiar. The result, how- 
ever, has been to satisfy me (1) that the increasing advances 
were made from time to time under a complete conviction that 
they were necessary in order to obtam an ultimate recovery 
of the large sura at stake when Mr Mackinnon became a 
director ; (2) that while interest was being debited to the 
Railway Account, Mr Mackinnon honestly believed that the 
Bank's securities were sufficient to cover the whole amount 
of principal and interest due to the Bank ; and (3) that he 
had reasonable gi'ounds for firmly holding that opinion. 

Befoi'e noticing the general gimmds on which I rest this 
conclusion, I must, in the first instance, refer to a point 
which has always ajipeared to me to be of primary import- 
ance as affecting the decision of the case — I mean the effect 
of the high rate of exchange between America and this 
countiy which prevailed throughout a gi-eat pai't of the 
twelve years in question, and particularly duiiug the yeai"s 
fi'ora 1862 to 1870, both inclusive. From the Table contained 
iu the Joint Statement for the Pai-ties, it appeai-s that the 
American currency was so depreciated, that, in place of five 
dollars being equivalent to the £, the rates during the yeara 
jiist specially mentioned varied from five to seven, and eight 
dollaj-s; and even at one time, in December 1864, the rate of 
exchange was 10^ dollars to the £. Now the Liquidatoi-s, 
by the evidence of tlieir accountants, and the pleadings of 
counsel, have maintained that in valuing the Bank's securi- 
ties, the various classes of bonds held from the railway com- 
panies, and also in estimating the value of the various offers 
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made from time to time for the pm-chase of the railways and 
securities, the directors were bound to take the current rate 
of exchange with this country at the time ; and having fii-st 
made their estimate in dollars, to convert the amount into 
money sterling, not at the normal rate of five dollars to the 
£, but at the much lower rate prevaihng at the time. If 
tlie Liquidators be wrong in this contention, I have never 
seen, and do not now see, how they could possibly succeed in 
this application ; and I rather think this was virtually con- 
ceded before the close of the ai'gument. It cannot be dis- 
puted, that if, in place of the eonvei-sion of the estimated 
value of the Bank's secui-ities in dollare, at the rate of 8^, or 
6 or 6^ dollars to the ■£, being the rates taken by the 
accountants for the Liquidators in three valuations made by 
tiiem in 1864, 1866, and 1869 respectively, the normal rate 
of five dollars to the £ be applied, a very much lai'ge]" amount 
is the result, — and so important is the difference, that in 
several instances of points of time at which valuations have 
been made by both pai'ties, either with reference to the 
securities then held by the Bank, or to ofiei-s of purchase 
made to the Bank, in the one view there is a large deficit on 
the amount necessary to meet the balance at the debit of the 
Railway Account ; while in the other view there is either a 
clear surplus after paying off principal and interest, or the 
deficiency is so smaU, — a mattei' of £20,000 or thereby, on a 
total sum of £900,000 of principal and interest, — as to make 
the figures substantially square each other. It seems tg be 
clear, therefore, tliat in any view that can be taken of the 
case, the Liquidator's could only succeed in this application 
by shewing that the officials of the Bank wei'e bound to 
adopt the piinciple of valuijig their securities in money 
sterling, according to the rate of exchange of the day. This, 
I am clearly of opinion, the officials and director were not 
bound to do. 

lu the opening argument on the evidence, it was 
maintained that not only had the Bank invaiiably looked at 
each offer made for their secni'ities in the single light of what 
it would produce in sterling money, if at once remitted home, 
at the rate of exchange of the day, but that it was very much of 
an after thouglit on the ijart of the Respondent to maintain the 
view that he regai'ded the state of mattei'S in America as 
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temporary ; that be looked for a speedy tennination of the 
war; that, with returning peace, a strong Government 
would give security to tradei-Sj and lead to the commer- 
cial prosperity of the country ; and that with all this, in a 
shoi-t time, a return to the normal rate of escijange might be 
looked for. The Respondent's counsel was able, in reply, to 
shew by a number of passages in the correspondence between 
tlie Bank and their agents and representatives in America, 
and ui lettei-s to and fi-om Mr Mackinnon, that, as he himself 
explains in his evidence, he entei'tained the opinion that 
the exchange would ere long right itself and come to par, 
and that there was every reason for believing that the Bank 
would act on that view ; and even if they sold their securities, 
invest the proceeds in 5/20 government bonds, or other 
securities recommended to them, and have these realized, and 
the proceeds remitted, when the loss on exchange could be 
avoided. In the concluding argument for the Bank, it was 
no longer, I think, maintained that there was not evidence 
to shew that, in the event of a realization of the Bank's 
securities in American cun-ency, it was not in the view of 
the parties to retain the money invested in America, tiU the 
loss on the exchange could be avoided. The argument 
finallyj and at least mainly pressed, was that a purchase of 
other securities would have been a speculation into which 
the Bank was not entitled to enter, any more than if they 
had realised securities at home, and sent out the proceeds to 
get the benefit of a favourable exchange for remittance, and in 
the expectation of gaining by exchange afterwards coming to 
par. 

It seems to me, that the contention of the Bank 
on this question — a contention which is vital to their case — is 
imsound. To begin with, the efiect of the rate of exchange, 
entering as it does into the piinciple of valuation, involves a 
matter of opinion or judgment, and it would be necessary to 
shew want of lio?>n Jides on the part of those who, in making 
their valuations at the time, or in resolving on the best course 
to bf! follo^'ed in the event of a sale, acted, or were prepared 
to act, on the view that they were not called on to give effect 
to an abnormal rate of exchange which they regarded as tem- 
porary. There is no evidence to support acharge of this kind. 
Again, there is abundant evidence corroborative of what Mr 
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Mackiimoii saiti aa a witness, that the subject was presented 
tor coasitloratioti, and that if the Bank had realised money 
they would Iiave acted in accordance with his views, which 
were formed after considerable experience in his mereautile 
dealings in his own private business. In March 1862, Mr 
Irvin, the Bank's confidential atlviser in New York, wrote to 
the secretary in Glasgow : — ' Tlie prospects of the country in 
' connection with our domestic war is much changed. The 
' superior power and resources, as well as determination of 
' the Nortli, is so manifest that the war must soon be closed, 
' or at least be confined dui'ing the remainder of its 
' continuance to a small portion of the cotton States, where 
' the revolt may be expected to die out speedily.' In 
November of the following yeai-, Messrs Ii-vin & Company, in 
another letter to the Bank, put their view \'ery plainly. 
They say, witli reference to the prospect of offers for the 
Bank's securities, 'Tlie question of exchange has, to us, 
' presented itself in tliis aspect — that your proijerty being 
' already on tliis side, subject to our depreciated cuiTency, if 
' we could, while getting lid of present responsibilities, obtain 
' for your other securities of same amount, of stronger and 
' more available character, the Bank would be in a better 
' position for realising their property when exchange became 
' more favourable, and in the meantime be getting interest on 
' the whole.' Mi' Thomson, the manager of the railways, 
about the same time, ^VTote to a similar effect. He says in 
writing to the Bank a few days before the letter .last 
referred to — ' The question of exchange would present the 
' separate consideration to the Bank, whether the unfortunate 
' crisis in which this country is involved, made it advisable to 
' withdraw their money at once at a loss ; or whether it was 
' best to allow it to remain in American securities, with 
' confidence that the course of events will restore the amount 
' so held at a pai' exchange in a few yeai-s ? My confidence 
' in the future is strong ; and I cannot contemplate the vast 
' resources of the country, the energy and intelligence of the 
' people, without feeling assured that a strong government 
' will be established, which will succeed the present govem- 
' ment of the Northern States, and take upon itself the 
' responsibilities arising fi-om the acts, or created by the 
' present administration. ... If other securities could be 
' obtained in exchange for those now held of equal value 
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' without responsibilities, or holding so mucli at risk in one 
' enteiprise, would it uoi be best to make the transaction, 
' and await the restoration of a legitimate mercantile 
' excliange ? ' It is only necessary to quote further the 
Bank's reply through theii- secretary on the 5th of December 
1863, following on a meeting of the Bank directors held two 
days before, at which Mr Mackinnon was present, when 
the letters of Irviu & Company and Mr Thomson just 
noticed were read. The secretary's letter to Irviu & Company 
is in these terms : — ' I wrote you on the !27th ulto., 
' and have since been favoured with yours of the 17tli 
' ditto, enclosuig Mr Thomson's lettei' of the lOth, and ta 
' both the dii'ectors have given their most careful considera- 
' tion. The suggestion of making an exchange of our 
' interests in the i-ailways for some other securities of a 
' sti'ouger and more available character, free from further 
' outlay, meets with oui' approval, and would dispose us to 
' hold on, and be content with a moderate interest until the 
' exchange got rectified. The subject will be again taken 
' up after we have a reply from you to our letter of the 20th 
' ulto.' The advice of Irvin & Company is what was no 
doubt given and acted on atthattimein the case of many private 
investors in this countiy having securities in Ameiica. There 
are other impoi-tant letters to a similar effect of subsequent 
dates, and in particuloi' a letter from the Bank inviting sug- 
gestions on the subject, and a reply by Irviu & Company 
suggesting amongst suitable securities for investment, tl. S. 
5/20 bonds, which could be had about par, and one or more 
letters by Mi^ Mackinnon, in which he espretaes the opinion 
that exchange will soon be at par. It remains only to be 
stated that, as api>ears from the evidence of Mi- Guild, the 
Bank, on account of the unfavourable exchange, actually 
returned to America a sum of £2300, which had been sent 
home to them in cash, in order that it might be invested in 
America, and remitted only after the exchange had reached, or 
neai"ly reached, pai-, and farther directed Irvin & Company to 
retain the interest paid on the Northern Illinois bonds for the 
same reason. 

Again, it seems to me to he quite unsound to repre- 
sent the proceeding of leaving money in America to be so' 
invested as a speculation of the same kind as the sending 
out of money for investment. As Mi' Irviu obsei"ved, propei-ty 
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oil tliat side was alreiulv subject to tin.' (lepreciated Lmrreucy, 
ami it wi^ i>iil.v ;H-t ofthir and mi-uijalilt- adndui.sti'ation, 
oil tliL' |iai-t nC llmsu wliii ilitaight ilii^ dr|iiveiati(i]i tfiiiporaiy, 
to avoid till.' loHS wliifli wmdd result fruin tlioii' witlidrawiug 
it hy reniittauce to this country. And even if there be au 
eleineut of sjieeulation in taking that course, "which is probably 
quite true, tliis cannot affect the question here under con- 
sideration, which after all relates to the f-o,tti fuh's (.if the 
valuation or estimate of the Bank's assets. I ]i;(\ c ]iei*hap8 
dwelt longer on this subject of the rates of ex(.-li;iiige than 
was necessary, Itut, as I have said, it seems to me to be so 
inii)ortant lus to be at the root of the case of the Liquidators, 
and it ia because of this that I have given ray reasons fully 
for holding that the views maintained ou their Ijehalf cannot 
receive effect. 

I have said that I think it is proved that tlie Respondent 
honestly believed throughout the cuirency of the Railway 
Account that the Bank's securities were sufficient to cover 
])rincipal and interest, and rliiit lie had reasona.ble gi'ounds 
for this belief, and I shall nuw state wljat lias led rae to that 
conclusion, Mr Mackinnon lias liinis(.'H' ;,'iv(.ii elear testimony 
to that effect. He is evidently an inleIliL;viit and able man 
of business, and his evidence was generally given with candoui', 
and so a.s certainly to inijiress me favourably. I have no 
doubt of its ab.solute truthfuhiess, The case he pi-eaented 
for himself wa^i not that of a director ignorant of the business 
wliicli luis been the subject of enquiry, who trusted entirely 
to tile paid ullieials of the Bank, and wlio did not accept 
responsibility himself for what was done. On the contrary, 
he explains that in the autumn of 1858, the yeaj' in which 
he joined the direction, lie made himself acquainted with the 
state of the account, and went over the recent corres- 
pondence in regard to it, and it is clear that from that time 
onwards he took an interest, it may be fairly said an active 
interest, in regard to the account, and the securities which 
the Bank held and acquirefl to cover their advances ; and 
that when called on he gave such assistance as he could in 
advising as to the best pohcy to be pursued in order to secure 
and lUtimately realize the Bank's debt and the accruing 
interest. This statement must be so far qualihed a.s 
to say, that having business interests of magnitude of his owji 
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requiring his constant attention. Mr Mackinnon was 
ii-equently absent fi'om Glasgow, siinl iVani thin country, for 
considerable intei'\'als, and that altlioiigli, wlicn in Glasgow, 
he was avaihible when wanted for consultation on the Bank's 
business, particulai-ly in relation to this account, and even 
when not at a great distance, he was ready to give hia advice 
by letter when consulted in this way, yet he did not profess 
to do more than aid the manager for the time, and the 
Board, with such assistance as he could give consistently with 
giving due attention to Ills own business matters. When he 
entered the direction, he found the Bank involved in the 
undertaking of the Racine and Mississippi Railway Company 
to the extent of about £117,0110. He became aware of all 
the important advances made thereafter, by which the debt 
was so largely increased, and, indeed, was a party to the 
granting or sanctioning of a number of them. In regard to 
the interest debited annually to the account, he explains that 
it wa.s left to the manager and otlier officials of the Bank, as 
a matter of detail, to debit the various accounts with the 
proper rates of interest, and that down to 1H57 at least, he 
had no information or communication with the manager on 
this subject, in regai-d to the American Railway Account. He 
assumed, however, that this account was debited with interest 
from time to time at the usual rates applicable to ordinaiT- 
overdrawn accounts, and was of opinion that it was right to 
do so, as he considered principal and interest to be fully 
covered by the property and the Bank's securities. It appeai-s 
from the evidence of Mr Findlater, who was head cheque 
clerk in the Bank, that, in point of fact, in 1857 and 1858, 
the ordinary rate upon cash credit accounts was charged, and 
that tliereai'ter, by direction of Mr Stronach, the manager, the 
higher rates of seven and eight pei' cent,, mentioned in the 
bonds held by the Bank, were debited to the account — 
the difference being an increase of two to three per cent, on 
the ordinaiy cash credit account rates. 

It has not been suggested that there is any reason — beyond 
tlie grounds which are presented by the accountants for the 
Liquidators a-s to the value of the securities at different 
times— for refusing to give effect to the evidence of Mr Mac- 
kinnon. He bad certainly no pei-sonal interests to be served 
by either increasing the Bank's advances in America, or 
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trentiiiir Ihf ncerinnt as one folly covered by securities, if he 
hull tiiniiulir ii \\;if; not secured. His interest in the Bank 
waw r(>iii[iar;iii \ vly small. He was a holder of £2000 of stock, 
wliich lie retained for some yeare after lie left the direction — 
-selling out ultimately only because he was disposing of all 
his investments of that kind to lay out his money to better 
ath'antage. He gave the Bank but a limited amount of his 
firm's bu.'iine.ss in discounts; and, so far as appeal's, he never 
for himself nor friends applied for or obtained any special 
advantage from the Bank. It is, in my opinion, a circum- 
stance very favourable to him in the present question, that 
in his letters written from Homburg in June 1867, the ninth 
year of his directorate, he proposed a policy of caution — 
suggesting that in that year interest on the Western Union 
Bomls should not be cairied into the Profit and Loss Account ; 
and also that a proposal to increase the Bank's dividend from 
7 to 8 per cent, shotild not be agi-eed to ; in both of which 
points he seems to have stood alone and been over-ruled. 
He explains in liis evidence the reasons which induced him 
to make these suggestions — the severe commercial crisis of 
1866, and the fact that an offer for the Bank's American 
secuiities, then under consideration, seemed likely to fall 
through ; and it seems to be only a. fair inference from his 
conduct in 1867, that if at an earlier date he had thought 
the suggestion not to debit the American Account with in- 
terest, or to carry the amount to the Profit and Loss Account, 
should have been made, be would have made the suggestion 
then. 

Mr Mackinnon's evidence is strongly coiTolTOrated in all its 
material points by the great mass of written evidence to 
which I have already referred. He was not himself in 
America to make his own observations or inquiries on the 
spot. His impressions and belief were therefore foiined en- 
turely on the information furnished to the Bank and the 
directors from time to time — a circumstance which leads me 
to say that, after all, the in(]uiry on this part of the case is, 
not so much what was the intrinsic value of the property on 
which the Bank had advanced so much money, as what were 
the Resjjondent's views of the vahie of that propei'ty, formed 
on the reports and communications laid before him. Your 
Lordships have referred to the communications which 
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were regularly and frequently received from Mr Irvin and 
Mr ThomsoD, and I concur in all that has been said as to 
the effect of their letters, reports, and memoranda. It is 
uupossible to read the con-espondence of Mr Irvin without 
being satisfied that the witnesses who speak to his standing 
— his great knowledge and experience and sagacity in busi- 
ness—have not spoken too highly. It appeal's that on two 
occasions, at the special request of the Bank, he went specially 
over the pi'operty of the railway comjianies, in order to form 
an independent judgment — on one of these occasions having 
spent between two and three weeks in doing so — and that 
once in the course of Mr Mackinnon's directorate he was in 
this country, and had an inteiwiew with the board. There 
can be no doubt that Mr Thomson also was an able and- 
energetic man of business. It is said that he was sanguine, 
and that may be, and probably is true ; but I am bound to say 
that the jiroof as a whuh' has left the impression on my mind 
that Mr Thomson's views of tlie future prosperity of the countiy 
which tliB railway lineH traversed, and the ultimate success of 
the lines themselves, have been borne out by the results, and 
that it would pi'obably have been better for the Bank in 
the end if they had yielded to his advice about certain of the 
oilers of purchase of the whole undertaking which they re- 
jected, with the final result of concluding the agi'eenient 
with Mr Mitchell. But the question of importance here is. 
What did Mr Ii'vin and Mr Thomson tlihik of the undertak- 
ing on which the Bank's advances were made ; and how did 
their views impress the Bank officials and the Respondent '! 
To this inquiry only one answer can be made. They invaj'i- 
iibly represented that, though patience must be exercised, the 
property was a most valuable and improving one, and the 
Bank's advances were duly covered, and would be repaid 
with uiterest. Mi- Thomson, who was repeatedly in this 
(.-ountiy, fully discussed the subject with the board, and 
strongly impressed them with his views. Mr Hall, who was 
sent out to report on the subject, was not so favourably 
impressed, at least with the prospects of a speedy reaHzation ; 
but Mr Mackiunon explains that throughout he took a more 
favourable view of the Bank's investment than Mr Hall did ; 
and Mr Dunlop, his colleague, and subsequently Mr Leresche, 
who was at a later time sent to America on the Bank's busi- 
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ness, were both strongly impressed with the conviction that 
the Bank would be able to make a realisation which 
would entii-ely recoup them in principal and hiterest. 
There was no doubt anxiety, particularly at times of tem- 
pox-ary depression. This was inevitable about so largB an 
advance on a recently constructed railway in a fox-eign 
country, and Mr Hall was particularly impressed with that 
feeling, having in view that the creditor was a Bank in this 
country. But allowing for all this, it is, I think, cleai- fi-om 
the contemporaneous correspondence and documunts that 
there never was a time when the parties either in America 
or in this country were led seriously to doubt that the Bank 
was fully secured. That circumstance is decisive of the 
present {question. That Mr Mackinnion had reasonable 
ground for his opinion and belief, is proved by the fact that 
he had the assurances of so many othei-s on whose ophiious he 
relied, who knew the district and the luilways thoroughly, 
tliat the property was most valuable and improving. He 
had reports shewing the actual cost of construction and value 
of the lines, and of the stock and plant with which they were 
fully equipped ; and these shewed the property to be fully 
capable of bearing the burdens on it, and were strongly con- 
firmatoiy of the opinions and advice on which he relied ; and 
from time to time, and particularly after the line had been 
can-led to Savanna, there were a number of offei-s made to 
purchase it, the tei'ms of several of them being such as would 
recoup the Bank m principal and interest, imless indeed they 
had been compelled at once to turn theii- new secuiitiea into 
money, and remit to this country with a most unfavourable 
exchange, for which, as I have already said, I think there was 
no necessity. 

There lias been a considerable controvei-sy on the question 
whether there was ever any transaction by which the Bank 
received a large amount of secui-ities in name of interest. I 
think it has been made out that from the time the 
Northern Illinois Railway was in operation considerable sums 
were received in cash on account of interest ; and although 
the interest generally faUing due on the bonds of the E^ine 
and Mississippi Railway Company, and the certificates for the 
the monies advanced to the Fai-mei-s' Loan and Trust Com- 
pany, was not paid when due, but was expended with the 
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Bank's consent in the cousti'uction of the extended lines aiid 
equipment of the railways, yet the railways were by this es- 
jienJiture increased in valne, and when the amalgamation of 
the whole lines into one, under tlie name of 'The Western 
' Union Railway Company,' was carried out, I think it is clear 
that securities by the new Company in bonds and stock were 
given to the Bank on account of the past-due interest owing 
to them. I agree, however, in an observation made by the 
counsel for the Respondent, that it is really not veiy material 
to the decision of this case, whether bonds or other securities 
were given at any particular time, to represent or cover in- 
terest expressly eo twmine. It was justly obsei-ved by the 
counsel for the Liquidators, that shortly after Mr Mackinnon 
joined the boai-d, this Railway Account became no longer an 
account, in which Genunell, Watson, and others were the 
debtoi-s, and the parties intei'ested m the railway bonds 
held by the Bank merely as a security. The best aiTange- 
meut the Bank could make, was to discharge the debtors 
and take over the bonds as their own property. This it was 
that led the Bank into the gradual expenditure of money, 
in extensions of the line; and the result undoubtedly was 
that the accounts, in place of representing loans to a custo- 
mer, really represented a speculative enterprise. That being 
.so, the question. What was the Bank's position at any 
particular moment, was really one of valuation of the Bank's 
securities — bonds and stocks — after stock had been acquired 
— and the amount of any valuation was rather a question of 
original outlay and prolits, than of capital and interest, as in 
t he case of a loan to a customer. Accoi dingly, when interest 
was being year after year debited to the account, the tme 
question which those in the management of the Bank had to 
solve was whether, on a fair valuation, there was such a 
[)rofit on what had become really a speculation by the 
Bank, as would wairant the cariying of 7 or 8 per cent, 
to the debit of the account, and so to the Profit and Loss 
Account. If it be supposed that the Bank, under the 
sale to Mitchell, had got a much larger price, it is obvious 
this would not have represented interest in any way, but 
simply so much profit. It thus appeals to me that the true 
question in the case is not did the Bank receive regularly 
the interest on its bonds, although I think that substantially 
they did so, but rather at the time of balancing of each year 
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was there on a sound valuation a profit to carry to Profit and 
Loss Account. 

In this point of view it is not unimportant to note tliat there 
were several circumstances in the history of the transactions 
by which the Bank proiited lai-gely, the moi'e important of 
which I may here notice. The first of tfiese was that about 
the time of the amalgamation in 1866, when the Western 
Union Railway Company was created, the whole of the 
original stock of the Racine and Mississippi Railway Com- 
pany was extinguished by means of the foreclosure suit at 
the instance of the Bank as bondholder. The Bank thereby 
became proprietora of the line in viftne of their mortgages, 
ft-eed from stock, and in the amalgamation it became possible, 
accordingly, to create all the more new stock. Again, at a 
time when the East and West Division bonds of the Racine 
and Mississippi line were depressed, Mr Thomson having 
faith in tlie capabilities of the line, advised the purchase of 
bonds at 25 % and 40 % respectively, and the Banlc for the 
purpose at once of having a decided control over the manage- 
ment, and also with the view of reducing the average of the 
bonds they had, authorised a considerable purchase to be 
made. For the bonds so purchased they got in exchange 
bonds of 1000 dollars each at par, over the Western Union 
Railroad at the amalgamation. Again, at the formation of 
the northern Illinois Railway Company on the sug- 
gestion of Mr Irvin and Mr Thomson, the Bank 
purchased about 2500 shares of 100 dollai-s each of the 
stock of the Company, on which only 25 per cent, was paid. 
At the amalgamation this stock was treated as fully paid up. 
and new stock of the amalgamated company given for it 
accordingly, obviously to the great advantage of the Bank. 
Again, there wa-s a large yjrofit on the Combination Account 
refen-ed to in the evidence. Mr Guild says of it, that the 
cost to the Bank was £54,896, while the bonds alone realised 
£80,007 ; half the stock sold to Mitchell, £21,177 ; and there 
was besides a share of the other half of the stock, which was 
sold by the Liquidators. And besides these, there were pro- 
fits arising to the Bank on the two Iron Rail Credits, also 
explained in the evidence, which are estimated by Mr Guild 
at £20,245 and £13,000 respectively. In the question of 
treating the Railway Account as bearing interest or profit. 
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it was obviously quite legitimate to take the results of these 
various transactions into view. 

I have only to add, on this part of the case, that I cannot 
doubt that, by the act of amalgamating the lines and con- 
solidating the undertaking into one, the pi-operty of tlie 
Bank wan greatly enhanced in value, and, aeeorcliugly, the 
result wiis immediately seen in the offers which from that 
time onward were made by different parties for the Western 
Union Railway. Finally, that railway was sold to Mi' Mit- 
chell, lefoi'e Mr Mackiinion left the board, for a certain pay- 
ment in cash, and bonds and stock, which 1 think were fairly 
regarded as sufficient securities for the Bank's debt, [jriucipal 
and interest. It is clear that all the parties at the time 
placed great value on the stock, and had reasonable gi'ouiids 
for doing so. The investment was thus put hi a shape 
in which tlie Bank were freed fi'om any farther call for aid- 
vances, and they ol)tained securities on which interest was 
regularly paid fi'oni 1870 till the Bank stoi)i)ed payment. On 
the merits of the case, therefoi'e, and as the result of a review 
of the material jjoints in the evidence, I ant satisfied that 
judgment ought to be for the Respondent ; aud, having given 
the details of the evidence my best consideiution, I must add 
that, so far as I am concerned, I do not think the question 
oue of doubt or difficulty. 

The Respondent maintains three pleas of a preliminaiy 
nature with which I shall now deal shortly, The fii-st of 
these is that all parties were not called ; that the application 
cannot be insisted in against Mr Mackimion alone, and with- 
out having the other dii'ectoi'S of his time made I'espoudents, 
as being liable in joint responsibility ; secondly, that the 
Liquidators have no title to maintain such an application ; 
aud thii'd, that the application is barred by the lapse of 
time and proceedings of the Company, fi-om 1870 to 1878, 
when the Uquidatlon eoimiienced ; and altei'uatively by this, 
and the realisation by the Liquidators of the Bank's securities 
without notice to the Respondent of this claim, or giving the 
Respondent an oppoi-tuuity of himself taking over the 
securities. 

On the first of these points my opinion is against the Re- 
spondent. It is enough to say that the case presented is one 
of breach of trust, and it is quite settled that the responsi- 
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hility in such cases is joint and several, so that tlie coniplainer 
ill sucii a case is entitled to maintain an action against any of 
the alleged wrongdoers. 

On the question of title, I concur with your Lordships in 
holding that the Liquidators have no title to enforce such a 
demand as is here made, at the point to which tlie liquida- 
tion has advanced. It must be taken that, for all practical 
purposes, the liquidation is now in its second stage — viz., the 
adjustment of the rights of the contiibutories ; for the claims 
of creditors have been fully provided for by the I'emaining 
assets in the hands of the Liquidators. Can the application, 
then, be maintained, in name of the Company or its Liquida- 
tors, on behalf of tlie whole body of solvent shareholders ? 
I am of opinion it cannot. It appeare to me that a claim for 
repayment of dividends wrongly paid out of capital, when the 
claims of creditors have been provided foi-, can only be in- 
sisted in by individual shareholders, each for himself; and 
that, assuming that such a claim wUl lie, its success will 
depend on considerations personal to the individual, and 
depending on his peculiai" position. Wlien the Bank stopped 
payment, out of 1!282 lioldings of the Bank's stock, 588, re- 
presenting stock to the amount of £375,551, had been in 
whole or in part acquired prior to 1870. These holdings, 
being about four-ninths of the whole, were held at the 
stoppage by the pei-sons who had drawn the dividends said 
to have been improperly paid out of capital, or part of them. 
Shareholders owning sixty-nine only of these holdings i-emain 
solvent, the owners of the remaining 519 holdings having 
surrendered and assigned their interest to the Liquidators — 
that is, to the remaining solvent shareholders. The share- 
holders who thus take as assignees in the liquidation 
can of course take no higher right than their cedents 
had when the liquidation began ; so that, if the shart; ■ 
holders themselves could not claim a second payment ol 
dividends, neither can their assignees do so in their 
right. Now, I take it to be quite clear that shareholders, 
who have already drawn dividends, however improperly the 
payments may have been made, cannot ask payment of 
the same sums again. They may have a claim of damages 
for mismanagement of the Company, in which the fact that a 
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great part of the capital had been paid back might have an 
iiuportaiit bearing ; but there is no legal medium on which it 
can be maintained that the shai'eholder shall have his money 
paid to him twice over. This seems obvious on the mere 
statement of it, and it was expressly laid down by the Lord 
Chaucelloi' (Hatheiiey) in the case of Turquand, L. R. 4 
Chanc, A., p. 383, This being so, it follows that the Liqui- 
dators cannot maintain theii- claim. If they succeeded, they 
must make a jjro rata division of any sum received by them 
amongst the solvent shareholders, just in the same way as 
they would divide smplus assets after payment of the Com- 
pany's debts. In this way shareholdei^s to the extent of 
4-9th8 — that is not much short of a half of the holdings 
in 1870 — would get payment a second time of the money 
they have ali-eady got as dividends. Even as to the I'emaiii- 
ing shai'eholdera, it is a question of great difficulty to answer 
whether, seeing the holdei's prior to 1870 of the shares they 
now possess got the dividends applicable to these shai-es, it 
can now be maintained that new holders of the shai-es can de- 
mand a second payment. If there be room for such a claim, 
I thiuk it must rest on some representation made in repoi^te 
by the directora or in some other way, in regard to the capital 
extant, on the faith of which the shares were purchased ; and 
if that be so, it is plain that the vahdity of such a claim must 
depend on special circimistancespeculiai' to the individual. The 
result in any view is that the claim is not a Company claim. It 
cannot be maintained on behalf of all the shai'eholders as a 
body, for the shareholders are in many difl'erent positions ; 
and even if the claim were made by the shareholders them- 
selves, it is ceitain that a laigc class of them could not pos- 
sibly succeed. The case is of the same class as that of Mann 
V. Sinclair, 6 Ret. 1078, in which it was held that the tnistee 
on a sequestrated estate had no title to sue an action for the 
general body of creditoi-s in reference to a state of mattei's 
in which the creditors were in different positions — some, it 
might- be, with a claim against the defender, -wliile others 
certainl)' had no such claim. 

Finally, I am of opinion that judgment ought also to be 
for the Respondent on the pleas in bai- of the application. 
He had no notice of any claim against him, in connection 
with the Railway Account, till the service of the Summons in 
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tlie ordinaiy action iu June 1880. After he left the direc- 
tion, fully eight yeai-a elapsed before the liquidation began. 
During these years the business of the Company was carried 
on regulai'ly by a manager and other officials, and a board of 
directors. The Company continued in possession of the 
secui'ities on the American Account as the I'espondeut left 
them, di-awing the interest regularly on the Western Union 
bonds. Now, il' this be, as the Liquidatoi-s represent it, a 
Company claim, for how long a time may tlie Company, 
carrying on its business, delay the assertion of it ? It appears 
to me tiiat it must be brought forward within a reasonable 
time ; and I am dispo-sed to hold that, after so long a period 
as eight years, it cannot be entertained. The opposite view 
would infer that the directoi-s might allow any number of 
years within the prescriptive period to elapse — and it was 
so maintained in the alignment — take the benefit of the 
securities in the meantime, and wait the result of rising and 
fallmg markets, and finally, after a loss for the first time, 
assert their claim many years after a director had retired. I 
cannot assent to this, or hold that because the company 
carries on the business by a manager and dii-ectors, that this 
gives the partners privileges in a question of this kind which 
a private company would not have. It appeai-s to me that 
within a yeiir, in ordinary circumstances, or at all events in 
the coui'se of a second year, the demand must be made, so 
that the Respondent may preserve any rights of relief, or 
lights to demand repayment of the dividends from any persons 
liable, and may also have the option of taking ovei' the 
securities if he think fit, admitting his hability. It is not 
necessary, however, to decide this question taken by itself— 
for besides the lapse of time ali-eady mentioned before the 
liquidation, nearly two years elapsed aftei' the liquidation 
began befoi'e the ordinaiy action was raised, and, in the 
meantime, the Liquidators had parted with all the Bank's 
secmitiesin exchange for others, whicli othei-s they had realised 
at a considerable loss on the whole account. I may say here 
that I do not think that this realisation can be taken as giving 
the means of ascertaining the true value of the Banli's 
securities acquked under the Mitchell agreement. But 
apart from this, taking the realisation into view with the 
delay that occurred in making the present claim, it seems to 
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me tliat the Company is barred from maintaiiiiug this ap- 
plication, I do not doubt that the Liquidatoi-s acted rightly 
in realising as and when they did, seeing that it was necessary 
forthemto convert the assetsof the Bank into cash without delay 
to enable them to pay the demands of creditoi-s. But I am 
equally satisfied that with time, it might be a,yeai' or more, for 
negotiation, and, if necessary, legal proceedings in America, a 
resultconsiderabiymore favourable woiddinallprobability have 
been obtained; and I refer especially to the stock of the Western 
Union Railway Company, for which, although lai-ge offers for 
it had been previously rejected by the Bank, a trifling sum 
only was realised, as has been explained by my brother Lord 
Mure. The Respondent was, I think, entitled to an oppor- 
tunity of taking over the whole securities, which he might 
have done on much more favourable terms than the Bank 
realised, and even on such terms as might possibly have in- 
duced him, in order to avoid litigation, to have made some 
settlement of the Liquidators' claims. I do not think it 
is any sufficient answer to Mr Mackinnon's plea on that 
point, to say that the Liquidators had not, when they re- 
alised the securities, resolved to insist in a claim against 
him. The hardship to him of sustaining the claim, after all 
the securities have been realised at a considerable loss, which 
might have been possibly avoided, would be all the same. I 
am of opinion that the delay and pi'oceedings of the Company 
up to 1878, combined with the proceedings of the Liquida- 
tors before they made a claim against Mr Mackinnou, form a 
complete bar to the present application. 

The Lord President. — Then tlie form of the order will be 
to refuse the prayer of the Note. 

Mr Mackintosh. — With expenses ? 

The Lord President. — With expenses. 
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Edinbmgh, ^Zd December 1S81.— The Lords having con- 
sidered the Note for George Aukljo Jamiesou and othei-s, the 
Liquidators of the City of Glasgow Bank, for decree against 
William Mackiunoii, No. 263 of jirocess, with Answers thereto 
for William Mackimion, and relative Proof and Pi-oeeedings, 
and heard counsel for the parties, Refuse tlie prayer of the said 
Note, and decern : Find the respondent William Mackiuuon 
entitled to expenses ; allow an account thereof to be lodged ; 
and remit the same to the Auditor to tax and to report. 

fiiterlocidor dated 23d, and sir/m-d -lAth December 1881. 

John Inglik. I.P.D. 
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